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In the District Court of the United States for 
the Northern District of California, Southern 
Division 


No. 22591-R 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


THE SAINT PAUL MERCURY-INDEMNITY 
COMPANY OF SAINT PAUL, a Delaware 
Corporation, of Saint Paul, Minnesota, 


and 


LIVERMORE WINERY, INCORPORATED, a 
California Corporation, 
Defendants. 


COMPLAINT TO ENFORCE COLLECTION 
OF INTERNAL REVENUE TAXES UPON 
DISTILLED SPIRITS AND TO ENFORCE 
COLLECTION THEREOF UPON BOND 
GIVEN TO GUARANTEE PAYMENT OF 
SAME 


Now comes Frank J. Hennessy, United States 
Attorney for the Northern District of California, 
and respectfully presents to the Court the fol- 
lowing: [1*] 


*Page numbering appearing at foot of page of original certified 
Transcript. 
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FOR A FIRST CAUSE OF ACTION 
i. 


This is an action arising under a law providing 
for Internal Revenue to enforce the collection of 
Internal Revenue taxes upon distilled spirits. It 
is authorized by the Commissioner of Internal Rev- 
enue and commenced at the direction of the At- 
torney General of the United States, in accordance 
with the requirements of Section 3740 of Title 26, 
U. 8. Code, of which action this Court has juris- 
diction by virtue of the provisions of Section 41, 
subdivisions 5 and 9, of Title 28, U. S. Code. 


IT. 

The defendant, Livermore Winery, Incorporated, 
of Livermore, California, now is and at all times 
hereinafter mentioned, was a corporation organized 
and existing under and by virtue of the laws of the 
State of California. 


TTL. 

The defendant, Livermore Winery, Incorporated, 
at all times mentioned hereinafter was a distiller 
as defined by the provisions of Section 1158, Title 
26, U. S. Code (1934 Edition) carrying on busi- 
ness at Fruit Distillery No. 306 located on prop- 
erty situated at the northeast corner of Third and 
Church Streets, Livermore, California, within the 
First Collection District of California and within 
the Northern Judicial District of California. 


IV. 
During all of the times hereinafter mentioned, 
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there was imposed upon distilled spirits by Section 
1150 (a) (1) of Title 26, U. S. Code (1934 Edition) 
as amended and supplemented, a tax of $2.00 per 
proof gallon, which said tax, said section of law 
further provided, attached to said distilled spirits 
when they came into existence as such. further, 
subdivision (d) of said Section 1150, U. 8. Code, 
provided that ‘‘Every proprietor or possessor of, 
and every person in any manner interested in the 
use of, any still, [2] distillery, or distilling ap- 
paratus, shall be jointly and severally lable for the 
taxes imposed by law on the distilled spirits pro- 
duced therefrom.’’ Said section 1150, Title 26, U.S. 
Code (1934 Edition) further provides in subdivi- 
sion (b) thereof as follows: 


‘“(b) Time for payment; bonded distilled spirits; 
distilled spirits not bonded. The tax upon any dis- 
tilled spirits, removed from the place where they 
were distilled and not deposited in bonded ware- 
house as required by law, shall, at any time within 
the period of limitation provided in section 1432, 
when knowledge of such fact is obtained by the 
Commissioner, be assessed by him upon the distiller 
of the same, and returned to the collector, who 
shall immediately demand payment of such tax, 
and, upon the neglect or refusal of payment by the 
distiller, shall proceed to collect the same by dis- 
traint. But this provision shall not exclude any 
other remedy or proceeding provided by law. (R. 8. 
sec. 3253.)”’ 

Me 


The defendant, Livermore Winery, Incorporated, 
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distilled at its said Fruit Distillery No. 306 during 
the month of December, 1936, the 1619.56 proof 
gallons (tax gallons) of distilled spirits, to wit, 
brandy, hereinafter mentioned. 


Va. 

On December 26 and 27, 1936, the defendant, 
Livermore Winery, Incorporated, removed from 
the premises of said Fruit Distillery No. 306, said 
1619.56 proof gallons (tax gallons) of distilled 
spirits, to wit, brandy, and the tax imposed thereon 
by said Section 1150, Title 26, U. S .Code (1934 
Edition), thereby became due and payable. 


Vil. 

On April 23, 1937, the Commissioner of Internal 
Revenue, in compliance with law, levied and as- 
sessed against the defendant, [3] Livermore Win- 
ery, Incorporated, a tax of $3,239.00 upon the said 
1619.56 proof gallons of distilled spirits, to wit, 
brandy, removed as set forth In paragraph VI, a 
copy of which assessment is attached hereto as Ex- 
hibit 1. 

VIII. 

On May 4, 1937, the Collector of Internal Rev- 
enue, First Collection District of California, by 
mailing to said Livermore Winery, Incorporated, 
a Notice and Demand for Tax, a copy of which is 
attached hereto as Exhibit 2, notified the said 
Livermore Winery, Incorporated, of the assessment 
of the tax aforesaid, and demand that payment 
thereof be made. ' 
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TK. 

On May 15, 1937, the Collector of Internal Rev- 
enue, First Collection District of California, by 
mailing to said Livermore Winery, Incorporated, 
a Second Notice and Demand for Tax, a copy of 
which is attached hereto as Exhibit 3, again noti- 
fied Livermore Winery, Incorporated of the assess- 
ment of the tax aforesaid, and in addition thereto, 
a 5% penalty of $161.92, interest of $5.82, in ac- 
cordance with the provisions of Section 1545, Title 
26, U. S. Code (1934 Edition) and demanded that 
payment thereof be made on May 25, 1937. 


x. 

The defendant, Livermore Winery, Incorporated, 
has neglected and refused and failed to pay the 
said tax, penalty and interest, and continues to 
neglect and refuse and fail to pay the same. 


XL, 

The defendant, Livermore Winery, Incorporated, 
owes to plaintiff, the amount of said tax, to wit, 
$3,239.00 together with a penalty of 5% on $3,239.00 
in the amount of $161.92 and interest on $3,239.00 
at the rate of 6% per annum from May 4, 1987 to 
date [4] of payment, as provided by Section 1545, 
Title 26, U. 8S. Code (19384 Edition) (now Section 
3659, Title 26, U. S. Code) as amended and supple- 
mented. 


vs. Umted States of America 7 
FOR A SECOND CAUSE OF ACTION 


I. 

This is a Cause of Action upon a bond entered 
into under and by virute of the Internal Revenue 
Laws of the United States, through which the 
United States seeks to collect a sum of money 
equivalent to certain Internal Revenue taxes on 
distilled spirits, together with penalties and in- 
terest upon said sum. It is authorized by the Com- 
missioner of Internal Revenue and commenced at 
the direction of the Attorney General of the United 
States, in accordance with the requirements of Sec- 
tion 3740 of Title 26, U. 8S. Code, of which action 
this Court has jurisdiction by virtue of the pro- 
visions of Section 41, subdivisions 5 and 9 of Title 


28, U.S. Code. 


tele 
onacraphs Il, Iil, 1V, V, Vi, VH, VIL, TX 
and X of the First Cause of Action, are incor- 
porated herein by reference. 


Ii. 

The defendant, Saint Paul Mercury-Indemnity 
Company of Saint Paul, of Saint Paul, Minnesota, 
now is and at all times hereinafter mentioned, was 
a corporation. 


TV. 

As required by law, the defendant, Livermore 
Winery, Incorporated, as principal, and the de- 
fendant, Saint Paul Mereury-Indemnity Company 
of Saint Paul, as surety, on the 6th day of Novem- 
ber 1936, affective as of June 26, 1936, executed a 
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written instrument entitled ‘‘United States Internal 
Revenue Fruit-Distiller’s Bond,’’ a copy of which 
is attached hereto as Exhibit 4, by which the prin- 
cipal and surety bound themselves jointly and sev- 
erally to the plaintiff in the sum of Forty-Three 
Thousand Five Hundred Dollars [5] ($48,500.00) 
and which provided that: The subject bond was 
given to conform to the provisions of Section 3260 
of the U. 8. Revised Statutes in connection with 
the operations of Livermore Winery, Incorporated, 
as a distiller on and after the 26th day of June 
1936 at premises designated as Registered Dis- 
tulery No. 306; and that the said bond was intended 
to cover all brandy produced by the distiller at the 
said distillery during the period of one year, from 
June 26, 1936 to April 30, 1937; and to guarantee 
that the principal would in all respects comply with 
law and regulations relating to the duties and busi- 
ness of distillers of brandy and would pay all pen- 
alties incurred or fines imposed on him for a viola- 
tion of any such laws or regulations; that he would 
not suffer the land on which the distillery stood or 
any distilling apparatus, to be encumbered by mort- 
gage, Judgment, or other hen, during the time when 
he carried on the business of a distiller; and that 
he would pay or cause to be paid all taxes at the 
rate imposed by law therein in foree, plus penalties 
and interest on brandy produced by the distiller. 
such bond further provided that it should extend 
and apply equally to any change in the business 
address of the premises, the extension or ecurtail- 
ment of them, including the buildings or any part 
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thereof or any equipment or any other change 
which would require the distiller to file a new or 
amended notice Form 2714, excepting where the 
change should constitute a change in the proprietor- 
ship of the business or in the location of the 
premises. 


Vv. 

On May 25, 1939, the District Supervisor of the 
14th District of the Alcohol Tax Unit, Bureau of 
Internal Revenue, acting with the authorization 
and upon the instructions of the Commissioner of 
Internal Revenue, mailed to the defendants, Liver- 
more Winery, Incorporated, and Saint Paul Mer- 
cury-Indemnity Company of Saint Paul, a letter, a 
copy of which is attached hereto as Exhibit 5, de- 
manding [6] that said defendants, Livermore Win- 
ery, Incorporated, and Saint Paul Mercury-In- 
demnity Company, pay the said tax together with 
penalty and interest thereon. 


VI. 

The defendants, Livermore Winery, Incorpor- 
ated, and Saint Paul Mercury-Indemnity Company 
of Saint Paul, have neglected and refused and 
failed to pay the said tax, penalty and interest, and 
continue to neglect and refuse and fail to pay the 
same. 

willl: 

The defendants, Livermore Winery, incorpor- 
ated, and Saint Paul Mereury-Indemnity Company 
of Saint Paul, jointly and severally owe to plain- 
tiff, the amount of said tax, to wit, $3,239.00 to- 
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gether with a penalty of 5% on $38,239.00 in the 
amount of $161.92, and interest on $3,239.00 at the 
rate of 6% per annum from May 4, 1937 to date 
of payment, as provided by Section 1545, Title 26, 
United States Code (1934 Edition) as amended and 
supplemented. 


Wherefore, plaintiff prays judgment against the 
defendants Livermore Winery, Incorporated, and 
Saint Paul Mereury-Indemnity Company of Saint 
Paul, jointly and severally, in the amount of 
$3,239.00 together with interest, penalties and the 
costs of this suit, and for such other relief as this 
Honorable Court shall deem just and proper. 


Dated April 15, 1943. 


FRANK J. HENNESSY, 
United States Attorney 


Assistant U. 8. Attorney [7] 


EXHIBIT No. 1 


Form [flegible]—(Revised). Treasury Depart- 
ment, Internal Revenue Service. Form approved 
by Comptroller General, U. S., September 26, 1940. 


Received May 1, 1937, Collector of Int. Rev., 
First Dist. Calif. 
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ASSESSMENT CERTIFICATE 
First District of California, March, 1937 
Distilled Spirits Tax Division 
Lists as to tax and payments compared and 
found to agree with sectional control ledgers. 


Thomas J. Church, Chief of Division 


Frank L. Blote, Bookkeeper. 


I hereby Certify that the individuals, firms, and 
corporations reported by me on the attached lists 
are liable for the amount of taxes, penalties, ete., 
entered opposite their names or identification num- 
bers, and that the amounts thereof are as follows: 


Date April 1, 1937. 


John V. Lewis, 


Collector of Internal Revenue 


List Returns Filed ae. Total Tax 
March 1937—Dist Sprts 13,023.54 S209 13,075.63 
Mareh 1937—Rectifier 4,521.52 452i, 52 
March 1937—Penalties 6,771.41 2.51 6,773.92 
March 1937—Brandy 3,008.43 3,008.43 


Totals reported by collector 27,324.90 54.60 2, Foro 


Differences found by 
commissioner 00 00 00 


Items reported by 
commissioner Toons) | 00 15,588.97 


Total assessment (42,914.47) 54.60 42,969.07 


I Hereby Certify that I have made inquiries, de- 
terminations, and assessments of taxes, penalties, 


12 St. Paul Mercury-Indemmnty Co., et al., 


ete., of the above classification specified in these 
lists, and find that the amounts of taxes, penalties, 
ete., stated as corrected by the statement of differ- 
ences and as specified in the supplementary pages 
of this list made by me are due as shown, and that 
the amount chargeable to the collector 1s as above. 


Dated at Washington, D. C., Office of Commis- 
sioner of Internal Revenue, April 25, 1937. 


Guy T. Helvering, 
Commissioner of Internal Revenue 


FP-OGG-R1 


INSTRUCTIONS 


This form must be made each month in quad- 
ruplicate by each tax division. The original and 
first copy must be forwarded with the duplicate 
copies of the monthly lists (Form 234A) to the Com- 
missioner within 10 days after the close of the 
month. The second copy must be submitted with 
the original and duplicate Form 820 to the Ac- 
counts and Collections Unit within 5 days after the 
close of the month. One copy of this certificate 
(Form 238C) will be returned to the collector ac- 
companied by a statement of difference on Form 
23D Cf errors are found), and by additional sheets 
(Form 23A) containing items assessed additionally 
by the Commissioner. 
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Form 23A—Treasury Department, Internal Rev- 
enue Service. Revised March, 1922. 
Page No. 504 
ASSESSMENT LIST 
First District of California, Stilled Spirits, 
List March, 1937 


Debit New Balance Remarks 
Livermore Winery, Inc., 3239.00 3239.00 Tax on 1619.56 
Livermore, Calif. pg Bdyv (Lost 


through neeli- 
gence) 12-26& 
27-36. 


(Here follows Exhibits 2 and 3, which are the 
same as Plaintiff’s Exhibit No. 7.) 


EXHIBIT No. 4 


Bond No. 11235 Executed in Triplicate 


The premium charge for this bond is 
$174 per annum 


Form 3014, Treasury Department, Internal Rev- 
enue Service (Revised July 1935) 


United States Internal Revenue 
Supersedinge Bond Office Copy 
FRUIT-DISTILLER’S BOND 

(This Bond must be executed by every Distiller 
before commencing business, and on the Ist day of 
May in each succeeding year, as required by See. 
p20) U.S. Rev. Stat.) 


Know All Men By These Presents, That L (we) 
Livermore Winery, Incorporated, a California cor- 
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poration, of Third and Church Streets, Livermore, 
California, as principal (hereinafter designated as 
principal) and Saint Paul-Mercury Indemnity 
Company, of Saint Paul, a Delaware Corporation, 
of Saint Paul, Minn., authorized to act as surety 
in the State of California, as surety (or sureties), 
are held and firmly bound unto the United States 
of America in the sum of Forty-three thousand five 
hundred dollars ($48,500.00), lawful money of the 
United States for the payment of which we bind 
ourselves, our heirs, executors, administrators, suc- 
cessors, and assign, jointly and severally, firmly by 
these presents. 


Whereas, every person intending to commence or 
to continue the business of a distiller shall give 
bond in accordance with the provisions of section 
3260, United States Revised Statutes; and 


Whereas, the principal is now engaged, or in- 
tends to be engaged on and after the 26th day of 
June, 1936, in business as a distiller of brandy 
under the name or style of Livermore Winery, In- 
corporated, within the 14th District, to wit, at Re- 
eistered Distillery No. 306, located at N. BE. Corner 
Third and Church Streets, Livermore, California; 
and 


Whereas, this bond is intended to cover all 
brandy produced by the principal at the said dis- 
tillery during a period of 1 year from June 26, 
H936 to April 30, 19387. 
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Now, therefore, the conditions of this bond are 
such that if the principal— 


1. Shall, in all respects, faithfully comply with 
all the provisions of law and regulations made in 
pursuance thereof relating to the duties and busi- 
ness of distillers of brandy; and 


2. Shall pay all penalties incurred or fines im- 
posed on him for a violation of any of the said pro- 
visions; and 


3. Shall not suffer the lot or tract of land on 
which the distillery stands, or any part thereof, or 
any of the distilling apparatus, to be encumbered 
by mortgage, Judgment, or other hen, during the 
time in which he shall carry on said business; and 


4. Shall pay or cause to be paid all taxes at the 
rate imposed by law now or hereafter in force (plus 
penalties, if any, and interest) on brandy produced 
by him; 


Then this obligation is to be null and void, but 
otherwise to remain in full force, virtue, and effect. 


We, the obligators, also agree that all stipula- 
tions, covenants, and agreements of this bond shall 
extend to and apply equally to any change in the 
business address of the premises, the extension or 
curtailment of the premises, including the buildings 
thereon, or any part thereof, or in equipment, or 
any other change which requires the principal to 
file a new or amended notice (Form 2714), except 
where the change constitutes a change in the prop- 


16 St.Paul Mercury-Indemmty Co., et al., 
rietorship of the business, or in the location of the 
premises. 


Witness our hands and seals this 6th day of 
November, 1936. 


Signed, sealed, and delivered in the presence of 
(Seal) LIVERMORE WINERY, IN- 
CORPORATED, 
(Seal) By [lIllegible. ] 
Attorney in fact. 


(Seal) [ legible. ] 


All erasures, interlineations or alterations on the 
within bond were made prior to the signing of 
same. [11] 


Form 3014, Internal Revenue Service 


FRUIT-DISTILLER’S BOND 


Livermore Winery Incoporated 
EF. D. #306 

Third & Church Sts., 
Livermore, California 


District No. 14 


SUPERVISOR’S APPROVAL 


I hereby approve the foregoing bond, the same 
being executed in due form and the sureties thereon 
being satisfactory to me; and I hereby certify that 
the persons signing said bond on behalf of the 
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principal are fully empowered to do so, as appears 
by properly executed authority on file in my office. 


December Ist, 1936. 


J. GH. MALONEY, 
District Supervisor 


Treasury Department, Bureau of Internal Revenue 
Alcohol Tax Unit 


Respectfully referred to the Commissioner of 
Accounts and Deposits, Section of Surety Bonds, 
Treasury Department, for examination and ap- 
proval as to the within corporate surety, and return 
to this Bureau. 


Deputy Commissioner 


Treasury Department, Office of Commissioner of 
Accounts and Deposits, Section of Surety Bonds 


Examined and approved as to the within cor- 
porate surety. 


Commissioner of Accounts and Deposits 


INSTRUCTIONS 
1. This bond must be filed in triphcate with the 
District Supervisor for the district in which the 
distillery premises are located. 
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2. The name, including the full given name, of 
each individual party to the bond must be written 
in the heading thereof, and each such party shail 
sign the bond with his usual signature, or the bond 
may be executed in his name by a duly empowered 
attorney-in-fact. 


29 


3. In the case of a copartnership, the trade name 
of the firm, followed by the names of all the mem- 
bers thereof, shall be given in the heading. In ex- 
ecuting the bond the firm name shall be typed or 
written, followed by the word *‘By’’ and the usual 
signature of all partners, or the signature of any 
partner duly authorized to sign the bond in behalf 
of the firm, or by a duly empowered attorney-in- 
fact. 


4. If the principal is a corporation, the heading 
shall give the corporate name, the name of the state 
under the laws of which it is organized, and the 
location of the principal office, and the bond shall 
be executed in the corporate name, immediately fol- 
lowed by the usual signature and the title of the 
person duly authorized to act in its behalf, and the 
bond shall be attested under the corporate seal. If 
the corporation has no corporate seal that fact 
should be stated. 


do. The official character and authority of the 
person or persons executing the bond for the prin- 
cipal, if a corporation, shall be certified by the sec- 
retary or assistant secretary and there must be at- 
tached to the bond copies of so much of the records 
of the corporation as will show the official character 
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and authority of the officer, or attorney-in-fact, 
signing, duly certified by the secretary or assistant 
secretary, under the corporate seal, if any, to be 
true copies. 


6. Each signature must be made in the presence 
of two witnesses, (except where corporate seals are 
attached) who must sign their names as such. 


7. Bonds may be given with corporate surety 
authorized to act as surety by the Secretary of the 
Treasury, or individual sureties (of which there 
must be two) or by the deposit of proper collateral. 


8. The sufficiency of individual sureties should 
be shown by affidavits made on Form 33. 


9. A married woman may not be accepted as 
surety. If an unmarried woman acts as surety, she 
must include in her affidavit a statement setting 
forth the fact that she 1s unmarried. 


10. The surety or sureties on the bond must have 
no interest whatever in the business. 


11. All erasures or interlineations must be made 
before the bond is signed and a statement to that 
effect attached to the bond. 


12. The penal sum named in the bond must not be 
less than the amount of the tax on the spirits that 
can be distilled during a period of 15 days by the 
use of the entire spirit-producing capacity of the 
distillery, and should be increased from time to 
time if each increase be made necessary by the in- 
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crease of such capacity, but in no ease shall the 
bond exceed the sum of $100,000. 


13. The location of the distillery must be stated 
with certainty and accuracy; if in a city, village, or 
town, the blank should be filled as printed, if in the 
country, it should be described as near the nearest 
city, village, town, or post office. 


PAB No. 5 
14 BP ONS 14th District 
ED #306 Korm 14-133 


Registered Mail—Return Receipt Requested 
May 25, 1939 


To: Livermore Winery, Incorporated, Third and 
Chureh Streets, Livermore, California, Prin- 
cipal, and Saint Paul Mercury-Indemnity Com- 
pany, 60 Sansome Street, San Francisco, Cali- 
fornia, Surety. 


(Attention: Mr. A. W. McIntyre.) 


Demand Is Hereby Made upon you, and each of 
you, that you shall pay to the Collector of Internal 
Revenue of the United States Treasury Depart- 
ment, for the Ist District of California, the sum 
of ($38,239.00) Three Thousand Two Hundred 
Thirty-Nine and no/100 Dollars in order to dis- 
charge the following described assessment for taxes 
upon aleoholic liquors, said assessment appearing 
upon the assessment rolls of said district as herein- 
after described. 
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Tax assessed on 1619.56 proof gallons of 
brandy lost through negligence on Fruit Dis- 
tillery Premises No. 306 on Dee. 26, 1936, @ 
$2.00 per proof gallon, which appears on Col- 
lector’s March 1937 List, Page 504/2 $3,239.00 


together with penalties as prescribed by law and 
together with interest thereon until paid as pro- 
vided by law. 


The Collector of Internal Revenue for the Ist 
District of California has served notices and de- 
mands for payment of the above taxes, penalties 
and interest upon the principal addressee above 
mentioned, to wit: Livermore Winery, Incorpor- 
ated, but to date the said obligation remains due, 
unpaid, delinquent and owing to the United States 
of America. 


Accordingly, notice is hereby given and demand 
hereby made upon the above principal and surety 
that said obligation shall be forthwith paid and 
discharged and that I have in my possession that 
certain bond on Form 3014 dated Nov. 6, 1936, ef- 
fective on the 26th day of June, 1936, wherein the 
above deseribed principal is named as principal and 
the above described surety, to wit: Saint Paul 
Mercury-Indemnity Company is the surety, by the 
terms of which said bond the said surety obhgates 
itself to discharge the obligations of the principal 
of a kind and character hereinabove described in 
default of the discharge of said obligations by the 
said principal. 
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Therefore, if within thirty (30) days from the 
receipt by the said above described surety of the 
notice and demand for the discharge of the afore- 
mentioned obligation the said obligation 1s not dis- 
charged by said principal and/or said surety, then 
in such event it will be the duty of the undersigned 
to carry out such conferences with the said Col- 
lector of Internal Revenue and the United States 
Attorney for the appropriate judicial district to- 
ward the end that suit may be filed upon the afore- 
described bond for the purpose of effecting the col- 
lection and discharge of the said foregoing liability. 


J. H. MALONEY: 
District Supervisor 
DEH:ewt Uk) ons 


[Endorsed]: Filed April 17, 1948. [13] 


[ Title of District Court and Cause. ] 
AMENDED ANSWER TO COMPLAINT 


Comes now Saint Paul-Mercury Indemnity Com- 
pany of Saint Paul, a corporation, sued herein as 
The Saint Paul Mercury-Indemnity Company of 
Saint Paul, a Delaware corporation, of Saint Paul, 
Minnesota, and Livermore Winery, Incorporated, a 
California corporation, defendants above named, 
and file herein, as provided by law, and pursuant 
to authority therefor, their amended answer to the 
complaint on file herein, and in answer to the causes 
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of action and the allegations therein set forth, each 
for itself, admits, denies and alleges, as follows: 


iI, 

Defendant, Livermore Winery, Incorporated, ad- 
mits the [14] allegations contained in paragraphs 
II and X of the first cause of action and the alle- 
gations of said paragraphs as realleged in para- 
graph II of the second cause of action; 


lef, 

Defendants are without sufficient information, 
knowledge or belief, in order to form a belief, as to 
the truth of the allegations contained in paragraphs 
I, V, VIII, and IX of the first cause of action, and 
said paragraphs as realleged in paragraph II of 
the second cause of action, and paragraphs I and 
V of the second cause of action, and on the ground 
of such lack of knowledge or information sufficient 
to form a belief as to the truth of the allegations 
therein contained, deny each and every, all and 
singular, the allegations contained im said para- 
graphs; 

ET, 

Answering paragraphs VI and VII of the first 
cause of action of said complaint, and said para- 
graphs as realleged in paragraph [I of the second 
cause of action, and paragraph VIT of the second 
cause of action, defendants deny each and every, 
all and singular, the allegations therein contained ; 


TV. 
Answering paragraph VI of the second cause of 
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action, defendant, Livermore Winery, Incorporated, 
is without sufficient knowledge or information suf- 
ficient to form a belief as to the truth of the alle- 
gations therein contained, and on such grounds de- 
nies each and every, all and singular, the allega- 
tions contained in said paragraph, except that de- 
fendant, Livermore Winery, Incorporated, admits 
the allegations contained in paragraph VI insofar 
as said defendant itself is concerned ; 


v 

Defendant, Saint Paul-Mercury Indemnity Com- 
pany of Saint Paul, a corporation, on the ground 
that 1t is without knowledge or information suf- 
ficient to form a belief as to the truth of the [15] 
allegations contained in paragraph X of the first 
cause of action, and as realleged in paragraph IT 
of the second cause of action, also that portion of 
paragraph VI of the second cause of action, inso- 
far as it relates to defendant Livermore Winery, 
Incorporated, denies each and every, all and sin- 
cular, the allegations therein contained; 


VI. 

Defendants admit the allegations contained in 
paragraphs ITI and IV of the first cause of action, 
and as realleged in paragraph II of the second 
cause of action; also, the allegations of paragraphs 
III and IV of the second cause of action; 


VL 
Defendant, Samt Paul-Mercury Indemnity Com- 
pany of Saint Paul admits the allegations con- 
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tained in paragraph III of the second cause of ac- 
tion and that portion of paragraph VI of the sec- 
ond cause of action relating to said defendant; 


VII 

Answering paragraph XI of the first cause of 
action, defendant Liverniore Winery, Incorporated, 
denies each and every, all and singular, the alle- 
gations therein contained, and defendant Saint 
Paul-Mercury Indemnity Company of Saint Paul, 
on the ground that it is without knowledge or in- 
formation sufficient to form a belief as to the 
truth of the allegations contained in said para- 
eraph XI of the first cause of action, denies each 
and every, all and singular, the allegations therein 
contained ; 


And by Way of Affirmative Defenses to the 
Causes of Action Set Forth in Said Complaint, De- 
fendants Allege: 


te, 

Refer to and incorporate herein for all purpeses, 
as if set forth herein in full, paragraphs II] and 
IV of the first cause of action set forth in the com- 
plaint filed herein; [16] 


Lf. 

That defendant, Livermore Winery, Incorpo- 
rated, has paid all taxes legally Jevied and assessed 
upon and against said defendant in connection with 
any and all brandy and distilled spirits distilled 
at Fruit Distillery No. 306, aforesaid, and re- 


26 St. Paul Mercury-Indemnity Co., et al., 


moved therefrom thereafter by or with the con- 
sent or knowledge of said defendant; 


JY 

Defendants allege that the said 1619.56 proof gal- 
lons (tax gallons) of distilled spirits, to wit, brandy, 
referred to in paragraphs V, VI and VII of the 
first cause of action and as realleged in paragraph 
Il of the second cause of action of said complaint, 
have never been removed from Fruit Distillery No. 
306, the place where, according to paragraph V 
of said complaint, said distilled spirits were alleg- 
edly distilled by said defendants, and that accord- 
ingly the tax imposed, levied and assessed against 
defendant Livermore Winery, Incorporated, has 
not become and is not now due or payable to plain- 
tiff under the statutes set forth in said complaint, 
or otherwise; 


LT¥. 

That defendants are not indebted to plaintiff in 
the amounts or for the sums set forth in the first 
and second causes of action of said complaint, or 
any sum or sums whatever, in connection there- 
with ; 

vy. 

That on or about the 26th day of December, 
1936, a quantity of distilled spirits, to wit, brandy, 
the amount, proof, or gallonage thereof being un- 
known to defendant, was distilled in Fruit Dis- 
tillery No. 306 operated by defendant, Livermore 
Winery, Incorporated. That said distilled spirits 
were, on said date, deposited in Receiving Tank 
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No. 2 in said Fruit Distillery No. 306. That with- 
out the knowledge or consent of defendant, a per- 
son unknown, [17] caused a hose to be connected 
to and with the Livermore City Water system, and 
then to be joined and connected to an unsealed fau- 
cet, the existence of which was unknown to defend- 
ant and which unsealed faucet had been installed 
without the knowledge or consent of defendant, in 
and on the distilling material line connected with 
the still on said premises; That thereafter a faucet 
was turned on by persons unknown to defendant, 
and without the knowledge of defendant, so that 
said water from the Livermore City water system 
was caused to flow through said hose into the distill- 
ing material line, and then into a still located in 
Fruit Distillery No. 306, and which still was con- 
nected with Receiving Tank No. 2; That thereafter 
the still filled with water so as to cause the water 
therein to overflow through the vapor line, conden- 
sor and trybox and into Receiving Tank No. 2, in 
which an unknown quantity of distilled spirits or 
brandy had previously been placed; That said water 
flowing into Receiving Tank No. 2, as aforesaid, 
caused said tank to become completely filled with 
water and brandy so as to cause the same to and it 
did overflow upon and in the premises known as 
Fruit Distillery No. 306, and not elsewhere; 

That at no time prior to the overflowing of Re- 
ceiving Tank No. 2, as aforesaid, had said distilled 
spirits therein been gauged as to quantity, proof, 
or gallonage; 


That thereafter, an employee of plaintiff gauged 
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and tested the brandy and water remaining in Re- 
ceiving Tank No. 2 and coneluded therefrom and 
on a hearsay statement submitted to said employee 
by a person or persons unknown, that approximately 
the sum of 1619.56 proof gallons of brandy previ- 
ously distilled had been lost by reason of the over- 
flowing of Receiving Tank No. 2 occasioned by 
the running of water therein; 


That in the belief that said sum of 1619.56 proof 
gallons represented a determined and fixed, rather 
than an estimated, loss [18] occasioned by the over- 
flowing of the water and brandy out of and from 
Receiving Tank No. 2, defendant, Livermore Win- 
ery, Incorporated, erroneously reported the pro- 
duction of the aforesaid sum of 1619.56 proof gal- 
lons of brandy and the resulting loss thereof, when 
in fact there has never been ascertained and de- 
termined to date the actual quantity, or proof gal- 
lons, of distilled spirits, to wit, brandy, actually 
produced on December 26, 1936, or the alleged 
loss thereafter on said date and on December 27, 
186 ; 


That defendant cannot ascertain and does not 
know how much, if any, proof gallons of brandy 
were produced and lost by reason of the over- 
flowing of Receiving Tank No. 2, as aforesaid; 

That thereafter an unknown quantity of the dis- 
tilled spirits contained in the water that had over- 
flowed from Receiving Tank No. 2 was recaptured 
in Fruit Distillery No. 306 and was thereafter re- 
distilled and all taxes due and payable thereon 
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were paid in the form and manner provided by 
law following the removal of said brandy from 
Fruit Distillery No. 306; 


vale 
That the loss of the distilled spirits, to wit, 
brandy, was occasioned by and is a easualty, and 
was due to a casualty that occurred without any 
fraud, collusion or negligence of the owner thereof, 
namely, defendant Livermore Winery, Incorpo- 
rated ; 


That defendant, Livermore Winery, Incorpo- 
rated, was the owner of the distilled spirits lost, 
as aforesaid, and is entitled to have any tax levied, 
assessed, due or otherwise payable thereon, abated 
under the Internal Revenue Laws of the United 
States then in full foree and effect and particu- 
larly Section 3221 of the revised statutes of the 
United States as set forth and contained in Sec- 
tion 2901 of the Internal Revenue Code, 1939, 
United States Code Annotated, title 26, Section 
2901, (b) and (c) thereof which read as follows: 


(b) ‘‘The Secretary, upon the production to him 
of [19] satisfactory proof of the actual destruc- 
tion by accidental fire or other casualty, and with- 
out any fraud, collusion or negligence of the owner 
thereof, of any distilled spirits, while the same re- 
mained in the custody of any officer of internal 
revenue of any internal revenue bonded ware- 
house or of any grape brandy withdrawn for use in 
the fortification of sweet wines and destroved prior 
to such use, while stored in the fortifying room on 
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the winery premises, and before the tax thereon 
has been paid, may abate the amount of internal 
revenue taxes accruing thereon, and may cancel 
any warehouse bond, or enter satisfaction thereon, 
in whole or in part, as the case may be. And if 
such taxes have been collected since the destruc- 
tion of said spirits or grape brandy, the said Sec- 
retary shall refund the same to the owners thereof 
out of any moneys in the Treasury not otherwise 
appropriated. And when any distilled spirits are 
destroyed by accidental fire or other casualty, with- 
out any fraud, collusion, or neglgence of the 
owner thereof, after the time when the same should 
have been drawn off by the storekeeper-gauger and 
placed in the internal revenue bonded warehouse 
provided by law, no tax shall be collected on such 
spirits so destroyed, or, if collected, it shall be 
refunded upon the production of satisfactory proof 
that the spirits were destroyed as herein specified. 
When the owners of distilled spirits or grape 
brandy in the eases provided for by this section 
may be indemnified against such tax by a valid 
claim of insurance, for a sum greater than the ac- 
tual value of the distilled spirits or grape brandy 
before and without the fax being paid, the tax shall 
not be remitted to the extent of such insurance. 


(c) If distilled spirits upon which the inter- 
nal revenue tax has not been paid are lost by 
theft, accidental fire, or other casualty while in 
possession of a common carrier subject to the 
Transportation Act of 1920, February 28, 1920, ec. 
91, 41 Stat. 474 (U.8.C. Tithe 49, ¢ 1), of thes 
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Merchant Marine Act, 1920, June 5, 1920, ¢. 230, 41 
Stat. 988 (U.S.C. Title 46, ¢. 24), or if lost by 
theft from an internal revenue bonded warehouse, 
and it shall be made to appear to the Commissioner 
that such losses did not occur as the result of neg- 
hgenee, connivance, collusion, or fraud on the part 
of the owner or person legally accountable for such 
distilled spirits, no tax shall be assessed or col- 
lected upon the distilled spirits so lost, nor shall 
any tax penalty be imposed or collected by reason 
of such loss, but the exemption from the tax and 
penalty shall only be allowed to the extent that the 
claimant is not indemnified against or recompensed 
for such loss. This provision shall apply to any 
claim for taxes or tax penalties that may have ac- 
ermed since October 28, 1919, or that may accrue 
hereafter. Nothing in this section shall be con- 
strued as in any manner limiting or restricting 
the provisions of Part II of Subchapter C.”’ 


also under the provisions of Section 3031, subdi- 
vision (b) of the internal revenue code, which 
reads as follows: [20] 


(b) ‘‘The Commissioner, under the rules and 
regulations to be by him prescribed with the ap- 
proval of the Secretary, upon the presentation of 
proof to his satisfaction of the loss by leakage, 
evaporation, theft, or otherwise, of brandy or fruit 
spirits, intended for the fortification of wine, from 
storage tanks in bonded warehouses or from steel 
drums filled therefrom while such drums are m 
such warehouse, and in the fortification room of a 
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bonded winery, not occurring as a result of any 
negligence, connivance, collusion, or fraud on the 
part of the winemaker or his agents, is hereby au- 
thorized to remit or refund the taxes assessed or 
paid upon such lost brandy or fruit spirits; Pro- 
vided, However: That such remission or refund 
shall be allowed only to the extent that the dis- 
tiller or winemaker is not indemnied or recom- 
pensed for such loss.’’ 


Vit. 

That to the extent of any loss suffered by de- 
fendants, neither of said defendants, nor both of 
them, have been indemnified or recompensed for 
such loss to date from any persons whomsoever ; 


VIII. 

That as there is no tax due, payable, unpaid to 
plaintiff arising out of the allegations contained 
in the first cause of action of said complaint, or as 
realleged in the second cause of action of said 
complaint; nor has said tax, or any tax alleged to 
be due, been lawfully assessed against defendants; 
hence defendants allege that there is no sum due, 
pavable. and unpaid from defendants to plaintiff 
under the written instrument set forth in paragraph 
IV of the second cause of action of said complaint, 
or at all; 


Wherefore, defendants pray that plaintiff take 
nothing by or under its said complaint and that 
defendants be dismissed with their costs of suit 
herein incurred, that any and all liens recorded, 
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filed, or otherwise placed against any property 
belonging to defendants be released and discharged 
forthwith. and for such other relief as this hon- 
orable Court shall deem just and proper in the 
premises. 


Dated: December 16, 1944. 


ROBERT H. FOUKE, 
Attorney for Defendants. 


Authority is hereby granted to defendants to 
file the within Amended Answer to Complaint forth- 
with. 


Dated: December 18, 1944. 


ALBERT 8. GUERARD, 
Asst. U. 8. Attorney, Attor- 
ney for Plaintiff. 


MICHAEL J. ROCHE, 
Judge of the District Court. 


[Endorsed]: Filed Dec. 18, 1944. [21] 


[ Title of District Court and Cause. | 
ORDER FOR ENTRY OF JUDGMENT 


It Is Ordered that there be entered herein judg- 
ment in favor of the plaintiff and against the de- 
fendants Livermore Winery, Incorporated, and 
Saint Paul Mercury-Indemnity Company of Saint 
Paul, jointly and severally, in the sum of $3,239.00 
together with a penalty of 5 per cent thereon in 
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the amount of $161.92, and interest on said $3,239.00 
at the rate of 6 per cent per annum from May 4, 
1937, to date of payment, upon findings of fact 
and conclusions of law. The respective parties 
will pay their own costs. 


Dated: February 27, 1945. 
MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Feb. 27, 1945. [22] 


[Title of District Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above case came regularly on for trial to 
the Court without a jury on December 19, 1944, 
and from the admissions made and the oral testi- 
mony of witnesses adduced at the trial the Court 
makes the following findings of fact and conclu- 
sions of law: 


FINDINGS OF FACT 


1. This suit is brought by the United States of 
America upon authorization by the Commissioner 
of Internal Revenue at the direction of the Attor- 
ney General of the United States on a [ruit- 
Distiller’s Bond for the recovery of distilled spir- 
its taxes alleged to have been incurred by the de- 
fendant, Livermore Winery, Incorporated. 


2. Livermore Winery, Incorporated, in 1936, 
was and now is a California corporation, and was 
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engaged in the business of a fruit distiller at Third 
and Church Streets, Livermore, California, in No- 
vember and December, 1936, and the Saint Paul 
Mercury-Indemnity Company of Saint Paul, Min- 
nesota, is a corporation duly authorized to do busi- 
ness in California. 


3. The defendants, Livermore Winery, Incor- 
porated, as principal, and Saint Paul Mereury-In- 
demnity Corporation of Saint Paul, as surety, on 
November 6, 1936, executed to the United States 
of America a Fruit-Distiller’s Bond, in the sum 
of $43,500, for Registered Distillery No. 306, lo- 
eated at the Northeast corner of Third and Church 
Streets, Livermore, California. The bond became 
effective June 26, 1936, and continued to April 
30, 1937; and was contmued: 


x a8 oy * 


that if the principal 


1. Shall, in all respects, faithfully comply 
with all the provisions of law and regulations 
made in pursuance thereof [24] relating to the 
duties and business of distillery of brandy; 
and 


92. Shall pay all penalties incurred or fines 
imposed on him for a violation of any of the 
said provisions; and 

3. Shall not suffer the lot or tract of land 
on which the distillery stands, or any part 
thereof, or any of the distilling apparatus, to 
be encumbered by mortgage, judgment, or other 
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lien, during the time in which he shall carry 
on said business; and 


4. Shall pay or cause to be paid all taxes 
at the rate imposed by law now or hereafter 
in force (plus penalties, if any, and interest) 
on brandy produced by him; 


Then this obligation is to be null and void, 
but otherwise to remain in full force, virtue, 
and effect. 


4. From December 1, 1936, to December 26, 1936, 
inclusive, the Livermore Winery, Incorporated, 
manufactured 4,578.65 proof gallons of distilled 
brandy of which 1,677.02 proof gallons were re- 
moved on December 4, 1936, leaving on hand 
2,901.63 proof gallons of distilled brandy on De- 
cember 26, 1936. 


). The distilled brandy was in Receiving Tank 
No. 2 which, according to the tank gauge, contained 
1,854 wine gallons at the close of business on De- 
cember 26, 1936. The distiller’s log showed the 
proof of the distilled brandy in Reeeiving Tank 
No. 2 to be 155. According to these reeords of 
measurement there were on hand at the close of 
business December 26, 1936, a total of 2,873.70 
proof gallons of distilled brandy. 


6. Some time between the evening of Decem- 
ber 26, 1936, and the morning of December 27, 
1936, a person then employed as distiller by Liver- 
more Winery, Incorporated, attached a water hose 
to’the distilling material line and turned the water 
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into the still to wash it, but failed to open the 
stop-line valve. As the still filled with water, there 
being no opening for egress, the water backed into 
the still column and into Receiving Tank No. 2. 


7. On the morning of December 27, 1936, Re- 
ceiving ‘lank No. 2 was overflowing with a mixture 
of brandy and water, and upon discovery an em- 
ployee of Livermore Winery, Incorporated, shut 
off the water running into the still. 


8. On December 27, 1936, Receiving Tank No. 2 
contained 2,159.1 wine gallons of the water and 
brandy mixture which had an alcoholic content of 
O1 proof, making a total of 1,101.4 proof gallons 
of brandy in the said tank. There were recovered 
from the distilling material sump 765 wine gallons 
of [25] water and brandy mixture which had an 
alcoholic content of 20 proof or a total of 153 proof 
gallons of brandy, which sum added to the brandy 
in the tank makes a grand total of 1,254.14 proof 
gallons of diluted brandy on hand December 27, 
1936. 


9. Accepting as on hand December 26, 1936, the 
amount of 2,873.7 proof gallons of brandy as found 
in paragraph 5 hereof, which is the amount most 
favorable to the defendants, and deducting there- 
from the 1,254.14 proof gallons of brandy on hand 
December 27, 1936, I find that 1,619.56 proof gal- 
lons of brandy were lost through the overflow. 


10. On April 23, 1937, the Commissioner of In- 
ternal Revenue certified an assessment to the Gol- 


38 St. Paul Mercury-Indemnity Co., et al., 


lector of Internal Revenue, First District of Cali- 
fornia, in the sum of $3,239.00 for taxes on 1,619.56 
proof gallons of brandy lost through neghgence De- 
eember 26 and 27, 1936, which said assessment was 
entered on the books of the Collector of Internal 
Revenue on the March, 1937, Distilled Spirits List, 
page 904. 


11. On May 4 and May 15, 1937, the Collector of 
Internal Revenue served notice and demand for 
payment of the tax upon the Livermore Winery, 
Incorporated. 


12. No part of the distilled spirits taxes have 
been paid on the 1,619.56 proof gallons of brandy 
lost as hereinbefore found. 


CONCLUSIONS OF LAW 


1. The tax on distilled spirits in December, 1936, 
as by law provided was $2 per proof gallon. The 
tax attached to the distilled spirits as soon as they 
came into existence and became payable by the dis- 
tiller upon their removal from the place where they 
were distilled if not deposited in a bonded ware- 
house. 


2. The loss of the 1,619.56 proof gallons of dis- 
tiled brandy was caused through the negligence of 
Livermore Winery, Incorporated, within the mean- 
ing of the statutes and not by casualty. 


3. ‘The 1,619.56 proof gallons of distilled brandy 
were removed from the place where distilled and 
not deposited in a bonded warehouse. The tax of 
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$2 per proof gallon on the 1,619.56 proof gallons 
of brandy became due and payable on December 27, 
1936. [26] 


4. The assessment made by the Commissioner 
of Internal Revenue on 1,619.56 proof gallons of 
brandy lost through negligence December 26 and 27, 
1936, was lawfully and correctly made. 


do. The defendants, Livermore Winery, Incorpo- 
rated, and Saint Paul Mereury-Indemnity Com- 
pany of Saint Paul, are jointly and severally in- 
debted to the plaintiff for the sum of $3,239, to- 
gether with a penalty of 5 per cent thereon in the 
amount of $161.95, and interest on the said $3,239 
at the rate of 6 per cent per annum from May 4, 
1937, to date hereof in the sum of $1,530.43. 


6. Judgment in the sum of $4,931.38 shall be en- 
tered for the plaintiff against the defendants jomt- 
ly and severally; directing, however, the respec- 
tive parties to pay their own costs. 

MICHAEL J. ROCHE, 
United States District Judge. 

Dated March 28th, 1949. 


[Endorsed]: Lodged March 21, 1945. Filed 
March 28, 1945. [27] 
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In the District Court of the United States for the 
Northern District of California, Southern Di- 
vision 

No. 22591—R 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


THE SAINT PAUL MERCURY-INDEMNITY 
COMPANY OF SAINT PAUL, a Delaware 
corporation, of Saint Paul, Minnesota, and 
LIVERMORE WINERY INCORPORATED, 
a California corporation, 

Defendants. 


JUDGMENT FOR PLAINTIFF 


The above case came regularly on for trial on De- 
cember 19, 1944, Frank J. Hennessy, United States 
Attorney for the Northern District of California, 
directing Albert S. Guerard, Assistant United 
States Attorney, appearing for the plaintiff, and 
Robert H. Fouke appearing for the defendants. 
The case was tried to the Court without a jury, and 
the Court having entered its findings of fact and 
conclusions of law it is, therefore, hereby 


Ordered, adjudged and decreed that the plaintiff 
have and recover of and from the defendants jointly 
and severally the sum of $4,931.38. 
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It is further ordered and directed that the re- 
spective parties shall pay their own costs. 


MICHAEL JPROCHE, 
United States District Judge. 


Dated March 28th, 1945. 


[Endorsed]: Lodged March 21, 1945. Filed 
March 28, 1945. [28] 


CSR 


[Title of District Court and Cause. ] 


NOTICE OF MOTION TO SET ASIDE 
JUDGMENT 


To: The Plaintiff Above Named, and to Frank 
J. Hennessy, United States Attorney, and Al- 
bert 8S. Guerard, Asst. United States Attor- 
ney, Attorneys for Plaintiff: 


You and each of you will please take notice that 
on Monday, the 25th day of June, 1945, at the hour 
of 10:00 O’clock A.M. of said day, or as soon there- 
after as counsel mav be heard, at the courtroom of 
the above entitled court, at the Post Office Building, 
7th and Mission Streets, San Francisco, Califor- 
nia, the above named defendants will move this 
court for its order setting aside and vacating the 
judgment entered herein on the 28th day of March, 
1945, in favor of plaintiff and against defendants. 
Said motion will be based on the following grounds: 


That plaintiff, as the prevailing party, failed 
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and neglected to serve a copy of its proposed find- 
ings of fact and conclusions [ 29] of law upon de- 
fendants or upon defendants’ attorneys as required 
by Rule 5, Subdivision E of the Rules of Prac- 
tice of the District Court of the United States, 
Northern District of California. 


That by reason of such failure, defendants were 
deprived of their opportunity to file proposed 
amendments to said findings. 


Said motion is further based upon the affidavit of 
defendants’ attorney, attached hereto, and upon 
the records and files in the above entitled action. 

ROBERT H. FOUKR, 
HANS A. KRUGER, 
Attornevs for Defendants. 
(Acknowledgement of Receipt of Copy) 


[Endorsed]: Filed June 21, 1945. [30] 


———_—_—_—_____ 


[ Title of District Court and Cause. ] 
APFIDAVIT OF ROBERT H. FOUKE 


State of California, 
City and County of San Franciseo—ss. 

Robert H. Fouke, being first duly sworn, deposes 
and says: ‘hat he is now, and has been since the 
inception of the above entitled action, the attorney 
of record for defendants, The Saint Paul Mereury- 
Indemnity Company of Saint Paul, a Delaware Cor- 
poration, and Livermore Winery, Incorporated, a 
California Corporation ; 
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That he has never received any proposed find- 
ings of fact and conclusions of law from plaintiff, 
or its attorneys herein, prior to the Notice of J udg- 
ment dated April 4, 1945, at which time, findings 
of fact and conclusions of law had been signed and 
judgment entered; that proposed findings of fact 
and conclusions [31] of law have not, at any time 
prior to said April 4, 1945, been served upon him 
by leaving a copy of said proposed findings of fact 
and conclusions of law at his office, and further 
states upon information and belief that said pro- 
posed findings of fact and conclusions of law were 
never mailed to him; 


Wherefore, your affiant requests that the judg- 
ment entered in the above entitled proceedings, 
based on the findings of fact and conclusions of law 
on file herein, be set aside and vacated; that said 
findings of fact and conclusions of law be vacated; 
that he be given the opportunity to file amendments 
to said findings of fact and conclusions of law as 
proposed bv plaintiff herein. 

ROBERT H. FOUKE. 

Subseribed and sworn to before me this 21st day 
of June, 1945. 

[Seal ] LOUIS WIENER, 

Notary Public in and for the City and County of 
San Francisco, State of California. 


(Acknowledgment of Receipt of Copy.) 
[Endorsed]: Filed June 21, 1945. [52] 
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[Title of District Court and Cause. ] 


MOTION TO DENY DEFENDANTS’ MOTION 
LO SET ASIDE JUDGMENT 


Plaintiff moves the Court to deny the motion of 
the defendants for its order to set aside and vacate 
the judgment entered herein on the 28th day of 
March, 1945, in favor of the plaintiff and against 
the defendants, and bases its motion upon the Af- 
fidavit of Albert S. Guerard, Assistant United 
States Attorney, filed herewith, and upon the rec- 
ords and files in the action. 


Dated: June 23, 1945. 
FRANK J. HENNESSY, 
United States Attorney, At- 
torney for Plaimtiif. 


By W. EK. LICKING: 
Asst. U. 8. Atty. [33] 


POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO DENY DEFENDANTS’ 
MOTION TO SET ASIDE JUDGMENT 


S20, GineGcneral 


‘Rule 5(b) supplements Rule 5(a). The first 
paragraph of the rule provides what papers must 
be served and upon whom they must be served 
while paragraph (b) preseribes the manner in which 
that service shall be made. It reads: ‘Whenever 
under these rules service is required or permitted 
to be made upon a party represented by an attorney 
the service shall be made upon the attorney un- 
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less service upon the party himself is ordered by 
the court. Service upon the attorney or upon a 
party shall be made by delivering a copy to him or 
by mailing it to him at his last known address, or, 
if no address is known, by leaving it with the clerk 
of the court. Delivery of a copy within this rule 
means: handing it to the attorney or to the party; 
or leaving it at his office with his clerk or other 
person in charge thereof; or, if there is no one in 
charge, leaving it in a conspicuous place therein; 
or, 1f the office is closed or the person to be served 
has no office, leaving it at his dwelling house or 
usual place of abode with some person of suitable 
age and discretion then residing therein. Service 


bv mail is complete upon mailing.’’’ (Underscor- 


ing ours. ) 


‘*§19205.—What Constitutes 


‘‘Service may be made in any one of three ways. 
The rule provides: ‘Service upon the attorney or 
upon a party shall be made by delivering a copy 
to him or by mailing it to him at his last known 
address, or, if no address is known, by leaving 
it with the clerk of the court.’ 


“The reason for permitting service to be made 
by mailing or by leaving with the clerk is that the 
court has already secured jurisdiction over the 
party through personal or substituted service of the 
summons and complaint as provided in Rule 4. It 
is, therefore, valid service even though the paper 
mailed never actually reaches the: party, since 
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‘service is complete upon mailing.’ Although the 

rule does not state that service 1s complete upon 

leaving a copy with the clerk, this would follow 

the same as a service by mailing.”’ 

Hughes Federal Practice, Jurisdiction and 
Procedure, Volume 17, Sections 19201 and 


19205 Pawes 227, 228,.and 220: 
[Endorsed]: Filed June 23, 1945. [84] 


[Title of District Court and Cause. | 


AFFIDAVIT IN OPPOSITION TO DEFEND- 
ANTS’ MOTION TO SET ASIDE JUDG- 
MENT 


Albert S. Guerard, being duly sworn, deposes 
and says: 


That he is Assistant United States Attorney, and 
assigned by Frank J. Hennessy, United States 
Attorney, to prepare, try, and perform all neces- 
sary legal duties in connection with the above en- 
titled action. 


That on February 27, 1945, this Court ordered 
that there be entered herein judgment in favor of 
the plaintiff and against the defendants, jointly 
and severally, in the sum of $3,239.00, together 
with a penalty of 5% thereon in the amount of 
$161.92, and interest on said $3,239.00 at the rate 
of 6% per annum from May 4, 1937, to [35] date 
of payment, upon findings of fact and conelusions 
of law; that the records of the Clerk of this Court 
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show that a copy of the above order was mailed to 
defendants’ attorney on February 27, 1945. 


That on March 20, 1945, this affiant personally 
mailed to Robert H. Fouke, attorney of record for 
the defendants, duplicate copies of the findings of 
fact and conclusions of law with copies of proposed 
judgment, asking that he acknowledge service on 
one of the copies; that no acknowledgement of said 
findings of fact and conclusions of law and the pro- 
posed judgment was made by Robert H. Fouke, at- 
torney of record for defendants. 


That on the 28th day of March, 1945, judgment 
for the plaintiff was entered of record in the office 
of the Clerk of the above entitled Court, and the 
records of said Clerk show that notice of said 
judgment was mailed to the attorney of record for 
the defendants; that on April 4, 1945, an original 
and copy of notice of Judgment were mailed to said 
Robert H. Fouke, attorney of record for the de- 
fendants, with request that he accept service and 
return the original; that a few days thereafter 
said Robert H. Fouke telephoned to this affiant, 
and stated that he had received the notice of judg- 
ment, but would not accept service thereof because 
he had never received the proposed findings of fact 
and conelusions of law and had thus been deprived 
of his right to file proposed amendments or addi- 
tions, and urged this affiant to stipulate that judg- 
ment be suspended and he be given time to submit 
his proposed amendments or additions; that he was 
leaving in a day or two for Los Angeles, California, 
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and would be gone for a week or ten days, and 
would then again communicate with this affiant; 
that this affiant informed said Robert H. Fouke, 
attorney of record as aforesaid, that the affiant 
could enter into such a stipulation only wpon au- 
thority of the Attorney General of the United 
States; that on April 11, 1945, the claim of Mr. 
Fouke that he did not receive findings of fact and 
conclusions of law which were mailed [36] to him 
on March 20, 1945, together with his demand for a 
stipulation suspending judgment until he could sub- 
mit proposed amendments or additions, were com- 
municated to the Attorney General of the United 
States; that on April 13, 1945, the Attorney Gen- 
eral of the United States instructed affiant, through 
Frank J. Hennessy, United States Attorney, to re- 
fuse to sign the stipulation requested; that there- 
after, on or about April 17, 1945, the instructions 
of the Attorney General were communicated by 
telephone to Mr. Fouke, attorney of record for de- 
fendants as aforesaid, by this affiant; that no fur- 
ther action was taken by the defendants until the 
filing of the present motion on June 21, 1945. 


ALBERT 8S. GUERARD. 


Subseribed and sworn to before me this 23rd day 
of June, 1945. 


[Seal] L. C. JACOBSEN, 
Deputy Clerk, U. S. District Court, Nor. Dist. of 
Califortita. 


[Mndorsed]: Filed June 23, 1945. [37] 
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District Court of the United States, Northern Dis- 
trict of California, Southern Division 


At a Stated Term of the Southern Division of 
the United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Monday, the 25th day of June, in the year of our 
Lord one thousand nine hundred and forty-five. 


Present: The Honorable Michael J. Roche, 
District Judge. 


[Title of Cause. ] 


ORDER DENYING MOTION TO SET ASIDE 
J UDGMENT 


This case came on regularly this day for hearing 
of motion to set aside judgment. After hearing 
the arguments of Robert Fouke, Esq., for plain- 
tiff, and Albert Guerard, Esq., Assistant Umited 
States Attorney, it is Ordered that said motion to 
set aside judgment be and the same is hereby 
denied. [38] 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice Is Hereby Given That The Saint Paul 
Mercury-Indemnity Company of Saint Paul. a Del- 
aware Corporation, of Saint Paul, Minnesota, and 
Livermore Winery, Incorporated, a California cor- 
poration, defendants above named, hereby appeal 
to the Cireuit Court of Appeals for the Ninth 
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Circuit from the final judgment entered in this 
action on March 28, 1945. 


Dated: June 27th, 1945. 


ROBERT H. FOUKE, 
HANS A. KRUGER, 
Attorneys for Defendants and 
Appellants. 


[Endorsed]: Filed June 27, 1945. [39] 


[Title of District Court and Cause. ] 
COST BOND ON APPEAL 
Know All Men by These Presents: 


That we, The Saint Paul Mercury-Indemnity 
Company of Saint Paul, a Delaware Corporation, 
of Saint Paul, Minnesota, and Livermore Winery, 
Incorporated, a California Corporation, as Princi- 
pals, and Fidelity and Deposit Company of Mary- 
land, a corporation organized and existing under 
the laws of the State of Maryland and authorized 
to transact a surety business in the State of Cali- 
fornia, as Surety, are held and firmly bound unto 
United States of America, in the full and just sum 
of Two Hundred Fifty and no/100ths ($250.00) 
Dollars, to be paid to the said United States of 
America; to which payment well and truly to be 
made, we bind ourselves, our heirs, executors and 
administrators, jointly and severally, by these pres- 
ents. [40] 
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Sealed with our seals and dated this 27th day 
of June, 1945. 


Whereas, lately at the District Court of the 
United St&es for the Northern District of Califor- 
nia, Southern Division, in a suit pending in said 
court, between United States of America against 
The Saint Paul Mereury-Indemnity Company of 
saint Paul, a Delaware Corporation, of Saint Paul, 
Minnesota, and Livermore Winery, Incorporated, 
a California Corporation, No. 22591-R, judgments 
were rendered against The Saint Panl Mereury- 
Indemnity Company of Saint Paul, a Delaware 
Corporation, of Saint Paul, Minnesota, and Liver- 
more Winery, Incorporated, a California corpora- 
tion, and the said defendants above named have 
filed notice of appeal to the United States Cir- 
cuit Court of Appeals for the Ninth Cireuit in the 
State of California. 


Now, therefore, the condition of the above obli- 
gation is such, that if the said The Saint Paul Mer- 
cury-Indemnity Company of Saint Paul, a Dela- 
ware Corporation, of Saint Paul, Minnesota, and 
Livermore Winery, Incorporated, a Califorma Cor- 
poration, shall prosecute their appeal and answer all 
costs if they fail to make their pleas good, then 
the above obligation to be void; also to remain in 
mull force and virtue. 


And Further, it is expressly understood and 
agreed that in case of a breach of any condition of 
the above obligation, the Court in the above entitled 
matter may, upon notice to the Fidelity and De- 
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posit Company of Maryland, of not less than ten 
(10) days, proceed summarily in the action or suit 
in which the same was given to ascertain the 
amount which said Surety is bound to pay on ac- 
count of such breach, and render judgment there- 
for against it and award execution therefor. 


Acknowledged before me the day and year first 
above written. [41] 
THE SAINT PAUL ‘SLERCURY-IN- 
DEMNITY COMPANY OF SAINT 
WeAte TL. 
By H. C. DITTMAN. 
Assistant Manager. 
LIVERMORE WINERY, INCORPO- 
RATED, 
By G. C. CROCE. 


The premium charged for this bond is ten Dol- 
lars ($10.00) per annum. 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 
By ROBERT WHYTE, 
Attorney in Fact. 
Attest G. KAHLENBECK, 
Attesting agent. 
(Seal of Fidelity and Deposit Company of Mary- 
land.) 
Examined and reconmmended for approval. 
ROBERT H. FOUKE, 
HANS A. KRUGER. 
(Justification of Surety.) 


[Endorsed]: Filed June 27, 1945. [42] 
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[Title of District Court and Cause.] 
DESIGNATION OF RECORD ON APPEAL 


Pursuant to Rule 75 of the Rules of Civil Proce- 
dure for the District Courts of the United States, 
the Appellants designate that there be included in 
the record on appeal the following documents, rec- 
ords and exhibits, and all other matters required 
under the rules of this court or of the Circuit Court 
of Appeals of the Ninth Circuit to be so included. 


(1) Complaint to enforce collection of Inter- 
nal Revenue Taxes upon distilled Spirits and to 
enforce collection thereof upon Bond given to guar- 
antee payment of same and exhibits attached 
thereto. 


(2) Amended Answer to complaint 

(3) Order for entry of Judgment 

(4) Findings of Fact and Conclusions of Law 
(5) Judgment for plaintiff 

(6) Notice of Motion to set aside judgment [43] 


(7) Affidavit of Robert H. Fouke in support 
of the Motion to set aside judgment 


(8) Affidavit in Opposition to Neen! s Mo- 
tion to set aside judgment 


(9) Minute Order denying motion to set aside 


judgment 
(10) Notice of Appeal 
(11) Designation of Record on Appeal 
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(12) Stipulation and Order re: exhibits on ap- 
peal 


(13) Cost Bond on Appeal 
(14) Certified Reporter Transcript of all pro- 
eeedings in the above entitled action 
ROBERT H. FOUKEH, 
HANS A. KRUGER, 
Attorneys for Defendants and 
Appellants. 


Receipt of a copy of the within Designation of 
Record on Appeal is hereby admitted this 20th 
day of July, 1945. 


FRANK J. HENNESSY, 
Attorney for Plaintiff. 
Pet Tas 
[Endorsed]: Filed July 20, 1945. [44] 


[Title of District Court and Cause. | 


STLTPULATION AND ORDER RE: EXHIBITS 
ON APPEAL 


It is hereby stipulated by and between counsel 
for the above entitled parties that the Clerk of this 
Court as provided by law and in conformity with 
Rule 75 of the Rules of Civil Procedure, shall 


vs. United States of America 5D 


transmit to the Clerk of the Cireuit Court of Ap- 
peals for the Ninth Circuit, the hereinafter enum- 
erated original exhibits introduced at the trial of 
the above entitled cause, said exhibits not consti- 
tuting a part of the printed record on appeal, and 
that exhibits may be incorporated in and made a 
part of the record on appeal by reference only, said 
exhibits being as follows: 


Exhibit No. 
1. Monthly Return of Fruit Distiller—Form 15 


1-A. Letter dated January 19, 1937, to Liver- 
more Winery Re Form 15 [45] 

1-B. Monthly Return of Fruit Distillers 
Form 15 

2. Fruit Distillers Bond—Form 3014 

3. Demand for payment of Tax—Form 14-133 

4. Letter from Livermore Winery to District 
Supervisor Internal Revenue Service, Alcohol Tax 


Unit, San Francisco, California, dated December 
30, 1936. 


5. Copy Assessment Certificate—Form 23-C 
6. Original Assessment Certificate—Form, 23C 


7. Notice and demand for Tax, Second Motion 
and demand for Tax—Form 21 


It is further stipulated that said exhibits shall 
be held by the Clerk of the Appellate Court pend- 
ing the Appeal and thereafter returned to the Clerk 
of this Court. 
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Dated July 20th, 1945. 


ROBERT H. FOUKEH, 
HANS A. KRUGER, 
Attorneys for Defendants and 
Appellants. 


FRANK J. HENNESSY, 
United States Attorney. 


By R. B. McMILLAN, 
Assistant United States At- 
torney. 


It is so Ordered: 
A. YF. 6T. SUE, 
Judeg of the United States 
District Court. 


[Endorsed]: Filed July 20, 1945. [46] 


ooo 


[ Title of District Court and Cause. | 
ORDER EXTENDING TIME TO DOCKET 
Good cause appearing therefor, it is hereby Or- 
dered that the Appellant herein may have to and 
including September 15, 1945, to file the Record on 


Appeal in the United States Circuit Court of Ap- 
peals in and for the Ninth Cireuit. 


Dated: August 6, 1945. 


a. PP. SY. SURE 
United States District Judge. 


[Endorsed]: Filed Aug. 6, 1945. [47] 
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[Title of District Court and Cause.] 


ORDER EXTENDING TIME TO DOCKET 

Good cause appearing therefor, it is hereby Or- 
dered that the Appellants herein may have to and 
including September 25, 1945, to file the Record on 
Appeal in the United States Circuit Court of Ap- 
peals in and for the Ninth Cireuit. 

Dated: September 15, 1945. 

MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Sept. 15, 1945. [48] 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH AP- 
PELLANTS INTEND TO RELY 
On this appeal, Appellants intend to rely upon 
the following points: 
The District Court erred: 
(1) In that the facts found by the Trial Court 
do not support its conclusions of law; 


(2) In ordering judgment to be entered in fa- 
vor of the plaintiff and against the defendants; 


(3) In impliedly finding that there was removed 
on December 26th and December 27th, 1936, from 
the distillery premises of defendant Livermore 
Winery, Incorporated, a California corporation, at 
Livermore, California, 1619.56 proof gallons of 
brandy. There is no evidence to [49] support such 


finding. 
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(4) In finding that 1,677.02 proof gallons were 
removed on December 4, 1936, leaving on hand 
2,901.63 proof gallons of distilled brandy on said 
Livermore Winery premises on December 26, 1936. 
There is no evidence to support such finding. 

(5) In impliedly finding that the ‘‘person’’ re- 
ferred to in Finding number 6 was an employee 
of the Livermore Winery, Incorporated, and had 
attached a water hose to the distilling material 
line and turned the water into the still to wash 
it, but failed to open the stop-line valve. There 
is no evidence to support such finding. 

(6) In imphedly finding that on the morning 
of December 27, 1936, Receiving Tank No. 2 was 
overflowing with a mixture of water and brandy. 
There is no evidence to support such finding. 

(7) In imphedly finding that on December 27, 
1936, Receiving Tank No. 2 contained 2,159.1 wine 
gallons of the water and brandy mixture with an al- 
coholie content of 51 proof, making a total of 1,010.4 
proof gallons of brandy, of which 765 wine gal- 
lons were recovered from the distilling material 
sump, having an alcoholic content of 20 proof, or 
a total of 153 proof gallons of brandy, and that the 
total of said water and brandy mixture made a 
erand total of 1,254.14 proof gallons of diluted 
brandy on hand on December 27, 1936. There is 
on evidence to support such finding. 

(8) In impliedly finding that 1,619.56 proof 
gallons of brandy were lost through negligence 
Deeember 26th and 27th, 1936. There is no evi- 
dence to support such finding. 
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(9) In impliedly finding that on May 4th and 
May lodth, 1937, the Collector of Internal Revenue 
served notice and demand for payment of the tax 
upon the Livermore Winery, Incorporated. [50] 


(10) In impliedly concluding that there had 
been a removal of 1619.56 proof gallons of distilled 
brandy from the distillery premises and that a 
tax of $2.00 per proof gallon on the 1619.56 proof 
gallons of brandy, in the sum of $3,239.00, became 
due and payable on December 27, 1936. Such con- 
clusion 1s supported by neither the findings, the 
evidence nor the law. 


(11) In impliedly concluding that the loss of 
the 1619.56 proof gallons of distilled brandy was 
caused through the negligence of Livermore Win- 
ery, Incorporated, and not by casualty. Such con- 
elusion is supported by neither the findings, the 
evidence nor the law. 


(12) In impliedly concluding that the assess- 
ment made by the Commissioner of Internal Reve- 
nue on 1619.56 proof gallons of brandy assertedly 
lost through negligence December 26th and 27th, 
1936, was lawfully and correctly made. Such con- 
clusion is supported by neither the findings, the 
evidence nor the law, and is contrary to the evi- 
dence. 


(13) In impliedly concluding that defendants 
are jointly and severally indebted to plaintiff in 
the sum of $3,239.00, together with a penalty of 
5% thereon in the amount of $161.95, and inter- 
est on the said $3,239.00 at the rate of 6% per an- 
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num from May 4, 1937, to date hereof in the sum 
of $1,530.48. Such conclusion is supported by 
neither the findings, the evidence nor the law. 


(14) In its rulings as to the admissibility of 
certain evidence to which objections were properly 
made or to which motions to strike were properly 
made and denied, particularly: 

(a) In admitting in evidence over defendants’ 
objection plaintiff’s Exhibit No. 5, purporting to 
be a certified copy of Assessment Certificate, and 
plaintiff’s [51] Exhibit No. 6, purporting to be an 
original Certificate of Assessment, and overruling 
defendants’ objections to the admission of said Ex- 
hibits in evidence and testimony relating thereto; 

(b) In admitting in evidence over defendants’ 
objection plaintiff’s Exhibit No. 7, purporting to be 
a notice and demand for tax, and overruling defend- 
ants’ objection to the admission of said Exhibit in 
evidence and testimony relating thereto; 

(c) In admitting in evidence over defendants’ 
objection plaintiff’s Exhibit No. 4, purporting to 
be a photostatic copy of a letter dated December 
30, 1936, assertedly signed by Mr. Antonini, Presi- 
dent of Livermore Winery, Inc., and overruling de- 
fendants’ objection to the admission of said Ex- 
hibit in evidence and testimony relating thereto; 

(d) In admitting in evidence over defendants’ 
objection an alleged conversation or statements al- 
legedly made by Mr. Renteria to Mr. Bulfineh on 
December 28, 1936, at Livermore, California, and 
testimony by My. Bulfinch as an alleged expert 
regarding the still and its probable operation, lo- 
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eated on the Livermore Winery Distillery prem- 
ISesi; 

(e) In admitting in evidence over defendants’ 
objection testimony of Mr. Bulfinch relating to his 
calculation of the alleged loss of brandy and rec- 
ords in connection therewith; and 

({) In requiring defendants to proceed with 
the cross-examination of witness Arthur EF. Bul- 
finch without production of the plans by plaintiff 
as to which said witness had testified in his direct 
examination, for [52] purposes of cross-examina- 
tion, in order to establish or contradict the testi- 
mony of such witness, which plans were then in the 
possession and under the control of plaintiff. 

(15) In denying defendants’ motion for dis- 
missal of the action or judgment in favor of de- 
fendants upon the conclusion and submission of the 
ease of plaintiff; 

(16) In denying the motion of defendants for 
entry of judgment in favor of the defendants 
upon the conclusion and submission of the entire 
case ; 

(17) In denying defendants’ motions to strike 
from the record plaintiff’s Exhibits 1, 4, 5, 6 and 7. 


Dated: September 22, 1945. 


ROBERT H. FOUKH, 
HANS A. KRUGER, 
Attorneys for Appellants. 
(Acknowledgment of Receipt of Copy.) 


[Endorsed]: Filed Sept. 24, 1945. [53] 
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District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 
D3 pages, numbered from 1 to 53, inclusive, contain 
a full, true and correct transcript of the records 
and proceedings in the case of United States of 
America, Plaintiff, vs. The Saint Paul Mercury-In- 
demnity Company of Saint Paul, ete., and Liver- 
more Winery, Incorporated, a California Corpora- 
tion, Defendants, No. 22591, as the same now re- 
main on file and of record in my Office. 


I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of $8.20 and that the said amount 
has been paid to me by the Attorney for the ap- 
pellant herein. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court 
at San Francisco, California, this 24th day of Sep- 
tember, A. D. 1945. 


fSeal ] C. W. CALBREATH, 
Clerk. 


By M. E. VAN BUREN, 
Deputy Clerk. [54] 
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In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District 
of California 


Before: Hon Michael J. Roche, Judge. 
No. 22,591-R 


UNITED STATES OF AMERICA, 
Plaintiff, 


VS. 


THE SAINT PAUL MERCURY-INDEMNITY 
COMPANY OF SAINT PAUL, A Delaware 
Corporation of Saint Paul, Minnesota, and 
LIVERMORE WINERY, INC., a California 
Corporation, 

Defendant. 


Tuesday, December 19, 1944 


TRANSCRIPT OF PROCEEDING 


Counsel Appearing: For Plaintiff: Albert S. 
Guerard, Esq., Assistant United States Attorney. 
For Defendant: Robert J. Fouke, Esq., Hans 
Kruger, Esq. 

Mr. Guerard: If your Honor please, we offer in 
evidence a photostatic copy of Monthly Return of 
Fruit Distiller, Form 15, Treasury Department, 
executed by G. B. Antonini, as President of the 
Livermore Winery, Inc., before a Notary Public. 

Mr. Fouke: No objection. 
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The Court: It may be admitted. [1] 
(The document was marked Plaintiff’s Ex- 
hibit 1 in evidence.) 


Mr. Guerard: Next we offer in connection with 
that a letter signed by Q. J. Boone, Acting Dis- 
trict Supervisor, dated January 19, 1937, ad- 
dressed to the Livermore Winery, relating to Form 
15, Exhibit 1. We ask that that be marked Plain- 
tiff’s Exhibit 1-A. 

Mr. Fouke: No objection. 

(The document was marked Plaintiff’s Ex- 
hibit 1-A in evidence.) 


Mr. Guerard: Next we will ask to have marked 
Exhibit 1-B, because it relates to Exhibit 1, Monthly 
Return of Fruit Distiller, Form 15, signed by G. 
B. Antonini, President of the Livermore Winery, 
and sworn to before a Notary Public. 

Mr. Fouke: No objection. 

The Court: It may be admitted. 

(The document was marked Plaintiff’s Ex- 
hibit 1-B in evidence. ) 


Mr. Guerard: I am going to introduce next as 
Plaintiff’s Exhibit No. 2 a photostatic copy of 
Fruit Distiller’s Bond, Form 3014, executed on No- 
vember 6, 1936, by Livermore Winery, Inc., by its 
attorney-in-fact, and Saint Paul Mercury-Indem- 
nity Company of Saint Paul, by its attorney-in-fact. 

Mr. Fouke: No objection. 

The Court: It may be admitted. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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(The document was marked Plaintiff’s Ex- 
hibit 2 in evidence.) [2] 


Mr. Guerard: We next introduce a photostatic 
copy of a letter dated May 25, 1936, to Livermore 
mimery, Ine., atid siened by J. H. Maloney, Dis- 
trict Supervisor of the Internal Revenue Depart- 
ment. It is also addressed to the Saint Paul Mer- 
ceury Indemnity Company. The exhibit shows that 
it was sent by registered mail and return receipt 
was requested, and attached to the exhibit is a pho- 
tostatic copy of the return receipt from Livermore 
Winery, Ine., and Saint Paul Mercury-Indemnity 
Company. 

Mr. Fouke: No objection. 

The Court: It may be admitted. 

(The document was marked Plaintiff’s Ex- 
hibit 3 in evidence. ) 


Mr. Guerard: Next we offer as Exhibit 4 a pho- 
tostatic copy of a letter dated December 30, 1936, 
signed by the President of Livermore Winery, Inc., 
subscribed and sworn to before A. F. Bulfinch, In- 
spector, to the District Supervisor, Internal Reve- 
nue Service, Aleohol Tax Unit, San Francisco, Cali- 
fornia, which is an application made for return of 
the tax on 1619.56 proof gallons of brandy lost by 
casualty, reciting the circumstances to establish the 
direct loss by casualty as being 1619.56 gallons. 

Mr. Fouke: It is objected to on the ground that 
in the first place the statements therein contained 
are hearsay; in addition, no foundation has been 
laid indicating that the person who signed that 
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letter had the authority or was acting [3] for or 
on behalf of defendant, as an officer of the corpo- 
ration; moreover, it sets forth data as to which no 
foundation has been laid. 

Mr. Guerard: In reply to what Mr. Fouke has 
just said, vour Honor upon reviewing this exhibit 
will find it is under the corporate seal of the corpo- 
ration and it is signed by the president of the cor- 
poration. Now, if the president of a corporation 
is not charged with knowledge I don’t know who 
it would be. 

Mr. Fouke: Here is a photostatic copy, it is 
not a certified copy of the original; no foundation 
has been laid that the original is not available or 
that it is an original, nor the circumstances under 
which it was sent, or the parties to whom it was 
directed, or whether it was in fact received. None 
of those facts have been proved as far as founda- 
tion is concerned. 

Mr. Guerard: It was received or we would not 
have it. 

The Court: The objection is it is not the best 
evidence. 

Mr. Fouke: The objection is on the ground it 
is not the best evidence. 

Mr. Guerard: I have never heard of any attor- 
ney objecting to an exhibit where the signature of 
the president of the corporation, represented by 
him, is clearly indicated thereon, and with the cor- 
porate seal attached. 

The Court: Let it be marked for identification. 
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Mr. Guerard: We will ask that it be marked 
for identification. [4] 
Mr. Fouke: ‘To be stricken if the proper foun- 
dation is not laid? 
The Court: Yes. 
(The document was marked Plaintiff’s Ex- 
hibit 4 for Identification.) 


MARGARET WOODS, 
called as a witness by plaintiff; sworn. 


Lhe Clerk: Will you state your name to the 
court ? A. Margaret Woods. 

Mr. Guerard: Miss Woods, where do you re- 
side, where do you live? 

A. In San Francisco? 

Q. By whom are you employed ? 

A. In the office of the Collector of Internal 
Revenue, San Francisco. 

@. Have you any particular title in connection 
with your work? 

A. I am chief of the assessment section of the 
miscellaneous tax division. 

Q. Miss Woods, I now show you a document 
consisting of two pages, on Form 23-C of the 
Treasury Department, which is an assessment cer- 
tificate for the First District of California for 
the month of March, 1937, and ask you if this paper 
has been in your possession and is still presumed. 
to be in your possession by reason of your employ- 
ment by the Internal Revenue Division? 
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Mr. Fouke: I object to the question on the 
ground it calls for the conclusion of the witness, 
that it is compound and unintelligible and mis- 
leading, and likewise it presupposes something [5] 
that 1s not in evidence, namely, that it is an assess- 
ment certificate. It is incumbent upon the Govern- 
ment to prove the nature and character of the cer- 
tificate and that it was properly set forth in aecord- 
ance with the law which provides for the setting up 
of an assessment certificate. 

The Court: What is this document that you 
have in your hand? 

A. This original document is the assessment cer- 
tificate which is signed and served by order of the 
Commissioner of Internal Revenue in Washington, 
D. C. 

Mr. Fouke: I will object to that and move that 
it be stricken out. 

The Court: How do you know that is his signa- 
ture ? 

A. Well, it is the signature which our office 
accepts as being his signature. 

The Court: Proceed. 

Mr. Fouke: What is the ruling on my objection 
on the ground that it is not the best evidence? 

The Court: I will allow the question. Objec- 
tion overruled. She may answer. 

a. Ves, that, is right, 

Mr. Guerard: Q. That shows that the amount 
of the assessment 1s $3239, does it 2 

Mr. Fouke: I object to leading the witness. 
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Mr. Guerard: I will withdraw that. 

Mr. Fouke: Might I ask at this time that it 
will be deemed [6] that as to any objection which 
is overruled an exception has been taken to the 
ruling? 

The Court: All right. 

Q. What does that document show 2 

Mr. Guerard: What does that document show? 

A. It shows an assessment against the Liver- 
more Winery, Inc., at Livermore, California, in 
the amount of $3239. 

@. Is that all that it shows? 

A. An explanation for the assessment. 

Mr. Fouke: I move the answer go out, it is not 
responsive to the question in that it appears there 
are more items on there than the item to which 
the witness’ attention has been ealled. The ques- 
tion was as to what does it show. 

The Court: Is there anything else there? 

Mr. Guerard: Is there anything else there on 
that form relating to that sum of money? 

A. Yes, there is an explanation in the remarks 
column which states: ‘Tax on 1619.56 proof gal- 
lons brandy.’’ 

Mr. Fouke: If your Honor please, I am going 
to object to all this line of questioning on the 
ground that there has been no foundation laid. 
I would like at this time to object to this entire 
line of questioning because this document 1s not 
in evidence at the present time and there has heen 
no foundation laid. As I pointed out earher, it is 
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incumbent upon the Government to establish the 
nature and character of the [7] assessment, upon 
what it was based, and that it was in accordance 
with the law as to the method and character of 
making the assessment, and that the items thereon 
are true and correct, none of which foundation 
has been laid. 

Mr. Guerard: You are correct as to that. There 
is no purpose in the question I propounded to the 
witness to show that that amount is the correct 
amount, nor that it represents the actual loss sus- 
tained by your client. I am simply identifying 
it as a record of the office. 

Mi. Fouke: But before any of this information 
ean be testified to, it is incumbent upon them to 
show the basis for that. 

The Court: I don’t know what is to follow, but 
I will allow it. 

Mr. Guerard: I will follow it up with proper 
proof. 

The Court: It will go out if it is not connected 
up. 

Mr. Fouke: I[t will go out if it is not connected 
up? 

The Court: Yes. 

Mr. Guerard: If your Honor please, we will in- 
troduce this original document and ask that we be 
permitted to withdraw it for the purpose of fur- 
nishing a photostatic copy to the defendant. I 
think Mr. Fouke has intimated to me that he would 
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like to have a copy of it. If he does, we will have 
it made and we will be happy to accommodate him. 

Mr. Irouke: I object to the introduction of this 
assessment certificate on the ground that it is not 
the best evidence; [8] moreover that this witness is 
not competent to identify the exhibit that has been 
offered in evidence. It purports to be signed by 
an individual whose signature has not as yet been 
identified as being the signature of the Commis- 
sioner of Internal Revenue, and moreover there 
has been no foundation to show that this record was 
made under the supervision of the witness, or that 
his signature was signed in her presence, or that 
she was familiar with the signature, and does not 
know it to be the signature. For those additional 
reasons I am going to object as well as that it is 
not the best evidence of the facts contained therein. 

My. Guerard: In connection with the exhibit 
we now offer in evidence a certified copy of the as- 
sessment certificate now being discussed, that 1s, the 
first page thereof, which is duly authenticated with 
the seal of the United States of America, and re- 
cites, ‘‘Pursuant to the provisions of section 661, 
Chapter 17, Title 28 of the United States Code (sec- 
tion 882 of the Revised Statutes of the United 
States), I hereby certify that the annexed copies 
of assessment certificate, Form 238-C, and assess- 
ment list, Form 23-A, involving the case of the 
Livermore Winery, Inc., Livermore, Calif., are 
true copies of said docunents.”’ 

Mr. Fouwke: I wish to objeet to this on the 


2 St. Paul Mercury-Indemmnty Co., et al., 


(Testimony of Margaret Woods. ) 

ground that it is not a true and correct copy of the 
documents which have been submitted and sought 
to be introduced in evidence, in that on [9] this 
second page, as your Honor will observe by look- 
ing at tins exhibit, here, are set forth all of the 
various accounts and records on the assessment 
list whereas on this they single out one particular 
one, the one in controversy, and moreover there 
are interlineations in here and pencil notations 
which have certain meaning, which are incompe- 
tent even as to this particular loss, and therefore 

it is not a true and correct copy of the original. 
Mr. Guerard: We are not offering it as any 
proof as to the amount of loss. We are simply in- 
troducing it as a part of the records of the In- 
ternal Revenue Department; we expect to follow it 
up by adequate proof that the amount arrived 
at as being due to the Government was arrived at 
accurately and in accordance with the statute, and 
the amount of loss indicated upon the paper was 
arrived at properly by various men whose _ busi- 

ness it is to reach this conclusion. 

The Court: I will allow it te go in subject to 

vour motion to strike and over your objection. 
(The certified copy of assessment certifi- 
cate is marked Plaintiff’s Exhibit 5 in evi- 
dence, and original certificate of assessment 
was marked Plaintiff’s Exhibit 6 in evidence. ) 


Mr. Guerard: Q. If now will show you Form 
17 of the Treasury Department dated May 4, 1937 
—this is a copy—lI now show you a copy of Form 
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17 of Notice and Demand for Tax, dated May 4, 
1937, showing the name and address of Livermore 
Winery, Inc., assessment [10] $3239, balance due 
$3239, tax on 1619.56 proof gallons body distilled 
spirits and ask you if that notiee and demand 
was sent out to the Livermore Winery by you? 

A. Yes, the original notice was sent out by me. 

Q. ‘The original was sent out and that is a copy 
of the original ? 

A. This is a copy of the original notice which 
was sent. 

Mr. Fouke: I am going to object to the notice 
as not the best evidence; the original, or copy of the 
original, a duplicate original copy would be the 
best evidence if there are such records available. 

Mr. Guerard: ‘There is no such record available. 
Even a copy is not kept. 

The Court: The objection will be overruled. I 
will allow it. 

Mr. Guerard: @. On this same sheet of paper 
I show you a second notice and demand for tax dated 
May 15, 1937, to the Livermore Winery, Inc., show- 
ing the amount of tax due at that time as $8239, 9 
per cent penalty $161.92, and interest of $5.82, as of 
that date, and ask vou if that is a correct copy of 
the notice we are now referring to and was mailed 
to the Livermore winery by you? 

Mr. Fouke: Same objection, your Honor, that 
it is not the best eivdence. 

Tie Court: The same ruling. 

A. Yes. [11] 
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Mr. Gerard: I will now introduce this as our 
next exhibit 7. 
The Court: It may be admitted. 
(The notice and demand for tax is marked 
Plaintiff’s Exhibit 7.) 


Mr. Guerard: In connection with your duties, 
Miss Woods, do you calculate the amount of inter- 
est and penalties ? 

Mr. Fouke: I am going to object to that as be- 
ing a conclusion of the witness. 

Mr. Guerard: Q. State whether or not in con- 
nection with your duties you do figure the amount 
of interest on a tax indebtedness to the Govern- 
ment ? 

Mr. Fouke: The same objection. 

The Court: The objection is overruled. 

A. Yes. 

Mr. Guerard: In that connection and relating to 
the item which we have just been discussing and 
as shown in the previous exhibit showing the i1n- 
debtedness of $3239, have you or have you not fig- 
ured the interest on this sum of money from the 
date of the first notice May 4, 1937, to this date, 
December 19, 1944? 

Mr. Fouke: Objected to as a double question, 
“have you or have you not.’”’ 

The Court: She may answer ‘‘Yes’’ or ‘‘No.” 

A. Yes, I have. 

Mr. Guerard: Q. What interest did you ar 
rive at? 
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A. ‘The amount of interest computed to and in- 
cluding December 19, [12] 1944, was $1481.71. 

Mr. Fouke: I object to the answer and move that 
it be stricken, in that it calls attention to sums of 
money which are not set forth in the complaint or 
even asked for. 

Mr. Guerard: The statement of counsel is not 
correct because the prayer asks for relief in the sum 
of $3239, together with interest penalties and costs 
of this suit. 

The Court: Let the question and answer stand. 

Mr. Guerard: That is all. 


Cross-Hxamination 


Mr. Fouke: Q. What are your duties at the of- 
fice of the Collector of Internal Revenue ? 

A. J am chief of the assessment section. 

@. As such what are your duties there? 

A. My duties comprise the assessing of internal 
revenue taxes and the issuing of notices and subse- 
quent notices and demands for outstanding taxes. 

Q. Are there any other persons in vour division 
that do that? A. ‘There are. 

Q. Are you under their supervision and juris- 
diction ? 

ae Hor in that section. J am chrét of a Sec- 
tion. 

Q. There are others in that section? 

A. Yes. 

Q. And in connection with the various assess- 
ments that go out do you personally prepare all 
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of the notices and demands and records of the sec- 
tion or didn’t others in that section prepare those 
notices and demands? 

A. They do at the present time. [13] 

@. When was the procedure any different than 
it is at present ? 

A. I prepared personally and mailed all notices 
and demands from the Ist of October, 1936, to the 
end of November, 1944. 

Q. And was it the practice to keep an office 
copy or record of all notices and demands and other 
papers that were prepared by you? 

A. There is no office copy of notices and de- 
mands for taxes. 

@. Are there any copies of these notices and 
demands kept for any purpose in connection with 
the Department of Internal Revenue, to your knowl- 
edge? 

Mr. Guerard: I don’t quite understand the ques- 
tion. 

Mr. Fouke: I mean when you send out a no- 
tice is it the custom to type but one copy of it? 

A. Yes. 

Q. Aren’t more than one copy prepared of any 
notice and demand ? 

A. No, just the original copy is prepared. 

Q. And no other one? A. No. 

Q. Then how can you testify at this time, as you 
have, that this 1s a copy of the notice and demand 
for the taxes if in fact as you testify now there 
were no copies of the notices and demands typed? 
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A. Because that notice is an actual copy of the 
assessment list as it was taken off. 

@. You don’t know whether this is a copy, or 
not, do you? 

A. That is not an actual copy of the original 
notice of May 4. 

Q. Nor is this other second notice and demand 
an actual copy ? a. BNO. 

Mr. Fouke: Then I am going to move that this 
be stricken out on the ground that they do not pur- 
port to be what they were [14] represented to the 
eourt to be. 

The Court: Who prepared these copies, do you 
know ? 

A. J did. 

Q. When? 

A. I don’t know the actual date. 

Q@. How did you prepare it by the office of Dis- 
trict Supervisor of the Alcohol Tax Unit. 

@. For the purpose of this case? A. Yes. 

Q. How long ago was that? 

A. I don’t know, but I would say it was pos- 
sibly two vears or more. 

Mr. Fouke: This purports to be dated May 4, 
1937. She prepared it five years thereafter. I would 
like to renew my motion to strike out. This pur- 
ports to be a copy and she testified that it 1s not 
a copy of it. 

Mr. Guerard: In connection with the motion 
to strike, I will ask the witness this question: 

Q. These notices that you have testified to as 
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being copies of the notices sent under the date of 
May 4 and May 25, 1937, to the Livermore Win- 
ery, as I understand it those exhibits are not ac- 
tual office copies ? A. No. 

Q. From what source did you prepare the copy 
of the notices indicated on this exhibit, how did 
you prepare them? 

The Court: What did you get it from at the 
time ? 

A. I copied this first notice, Form 17, from the 
assessment list, and dated it according to the date 
which was listed on our [15] invoiee list. 

@. Now, as to the second one. 

A. I prepared that in the same manner and 
dated it in the same manner. 

Mr. Guerard: If your Honor please, that is 
perfectly legitimate proof. It would be impossible 
im any office, even in a lawyer’s office, to have cop- 
ies of everything on a printed form; the printed 
form is used and filled out from data on hand in 
the office, and this young lady is testifying from 
data in her office and in her possession, and she 
prepared the original notices, and these copies were 
prepared from the records maintained bv her. 

Mr. Fouke: One of the issues of this case is the 
facet that due process has been observed and all of 
the provisions of the statute have been complied 
with. It is our position they have not been and this 
is an element of proof and it is Incumbent upon 
the Government to establish these facts. Now, IL 
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will ask one further question with regard to that, 
the information that is contained in this. 

The Court: Indicate what you refer to. 

Mr. Fouke: Q. The information contained, 
first, on this Form 17, is that information which 
you personally deduced from the assessment. list 
or record as being the information that should be 
put on there, or does it represent a true and cor- 
rect copy of the assessment. list ? 

A. That is an entry made and transcribed from 
this assessment list. [16] 


Q. In other words, it is a true copy? 

A. No. 

Q. This is your own conclusion ? 

A. Yes. 

@. Your conclusion might be different in one 


instance than in another instance, isn’t that. true ? 

A. No, I get the information from the assess- 
ment list. 

Q. You use some of the information but it is 
not a copy of the assessment list as such in the 
sense there is not full information there ? 

A. That is right. 

The Court: JI will allow both of these docu- 
ments to remain in evidenee. Proceed. 

Mr. Fouke: Subject to a motion to strike? 


THe Court: Yes. 

Mr. Fouke: Q. In other words, it 1s vour testi- 
mony that all records with respect to assessments 
and demands were under your jurisdiction and that 
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you personally incorporated those records in these 
notices and mailed them out? 

A. I was charged with the responsibility of the 
preparation and mailing of these notices and de- 
mands at that time, yes, I was not in charge. 

Q. Did you at any time have any others work- 
ing with you in 1937 in the month of May? 

A. There were other employees in the office. 

Q. There were other employees working with 
you at the same time? 

A. Not with me on my work, no. 

@. Did any other employee ever prepare any of 
these notices ? A. No, they did not. [17] 

Q. Isn’t it a fact that other employees made out 
notices and records other than yourself ? 

A. Not notices and demands; those were my 
personal responsibility, and I deposited them in 
the mail box after I had prepared them. 

The Court: Have you any independent recol- 
lection of these? 

A. No, I have not. 

Q. But you are satisfied that you made them 
up, yourself ? 

A. Yes, I typed them out, it was my responsi- 
bility to do so. 

Mr. Fouke: But these are not copies of the rec- 
ords that you sent out at the time, and it was not 
the practice to keep a copy? 

A. No. 

Q. So that vou cannot testify at this time that 
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these are copies, as they purport to be, of the 
notices that actually were sent out at that time? 
A. No, they are not copies of the original no- 
Mrees. 
Mr. Fouke: That is all. 
Mr. Guerard: ‘That is all. 


(A recess was thereupon taken until 2:00 
SP cock pm.) [is} 


Afternoon Session, 


December 19, 1944, 2 P.M. 


Mr. Guerard: Before proceeding there are two 
matters which I desire to call to the Court’s atten- 
tion, and that is in paragraph I of our complaint 
relating to the authority for bringing the action, 
Mr. Fouke has now stipulated as to the authority 
therein contained as to the first paragraph of the 
complaint, so it will be unnecessary for us to make 
any proof in that regard. 

The Court: What is the stipulation ? 

Mr. Fouke: It is, in effect, that the Court has 
jurisdiction to proceed with the action as to the 
defendants, 1, on the basis of hability, if any, and, 
2, on the basis of the surety bond that was issued, 
if there is any lability. 

The Court: Very well. Call your next witness. 
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ALMON C. JONES, 
called as a witness for the plaintiff; sworn. 

The Clerk: Will you state your name to the 
court? 

A. Almon C. Jones. 

Mr. Guerard: Q. Mr. Jones, what is your busi- 
ness or occupation ? 

A. I am employed in the Bureau of Internal 
Revenue, Aleohol Tax Unit. 

The Court: In what capacity ? 

A. Chief of the Bond Account Division. [19] 

(). What does your activity consist of? 

A. That division supervises the auditing of all 
the reports submitted by production plant pro- 
prietors and gaugers assigned to such plants, and 
also has to do with the issue of authority to oper- 
ate such plants, including the acceptance of the 
bond and approval of the invoices filed by the pro- 
prietors. 

The Court: Proceed. 

Mr. Guerard: Mr. Jones, I show you now Plain- 
tiff’s Exhibit No. 4, which has heretofore been in- 
troduced, being a letter, a signed copy of a letter 
dated December 30, 1986, to the district supervisor, 
Internal Revenue Service, Alcohol Tax Unit, San 
Francisco, California, and signed by the President 
of the Livermore Winery, with the corporate seal, 
and sworn to before Mr. Bulfinch, an inspecter, 
and received in the office of the inspection division 
on December 30, 1936, and ask you if this is a true 
copy, photostatic copy of the letter in question. 

A. That is an exact photostatic copy of a letter — | 
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addressed by the Livermore Winery under date of 
December 30, 1936, to the district supervisor, for 
the purpose of claiming remission of tax on a cer 
tain amount of brandy lost at the distillery dur- 
ing the month of December. I have in my file 
here 
The Court: 19362 
A. December 30, 1936. T have in my file a car- 
bon copy of the original, here, which is signed by 
the president, Mr. Antonini, of the Livermore Win- 


ery, Inc., and the copy bears the corporate seal. 

Mr. Fouke: Jf vour Honor please, to the extent 
that the witness’ answer states that it is signed by 
Mr. Antonini, President of the Livermore Winery, 
Ine., I move that portion of his answer go out on 
the basis there has been no foundation laid to the 
effect that Mr. Antonini was then or at all ever was 
president of the Livermore Winery. 

The Court: That may go out. 

Mr. Guerard: We introduced this originally, 
vou recall, for identification, and I am now iden- 
tifving it. 

Q. The original copy has been in your posses- 
sion for some time, has it? 

A. Yes, since filing. 

Q. Since filhng? A. Yes. 

Q. And the filing date is what? 

A. December 30, 1936. 

Q. This is a true photostatic copy? 

A. “Phat as correct. 

Mr. Guerard: That is all. 
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Cross-Examination 


Mr. Fouke: @Q. Were you present, Mr. Jones, 
at the time this letter was submitted to the depart- 
ment ? 

A. J sas. 

Q. Who else was present on that occasion ? 

A. Well, lots of different people were present, 
there are about fifty people in that division. 

@. Were you present on the specific occasion 
that the letter, itself, was delivered to some indi- 
vidual in the department ? 

A. That letter with an inspection report was 
received by me. 

@. This was received by you? A. Yes. 

Q. Did Mr. Antonini deliver this to you person- 
ally ? A. No, he did not. 

Q. Then you don’t know whether Mr. Antonini 
signed this, at all, do you? A. No. 

@. Do you know by whom this was prepared ? 

A. I have no idea. 

Q. Isn’t it a fact that 1t was typed in the office 
of your department on the day in question? 

A. Ihave not any reason to believe that was the 


case. 
Q. But it was not delivered to you with an in- 
spection report? A. Yes, it was. 
@. By some other person, but not by Mr. An- 
tonini ? A Vhat is right. 


Q. You don’t know Mr. Antonini, do you? 
A. No. 
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Q. You don’t know his signature? 
i Ne, I do aot: 
Mr. Fouke: No further questions. 


ARTHUR F. BULFINCH, 
called as a witness for Plaintiff; sworn. 


Mhe Clerk: Will you state your name to the 
court ? 

A. Arthur F. Bulfinch. 

Mr. Guerard: Q. Mr. Bulfinch, what is your 
position, if any, with the Government? 

A. Inspector in the Alcohol Tax Unit, Bureau 
of Internal Revenue. 

Q. Were you so employed in December, 1936? 

A. I was. 

Q. I now show you Plaintiff’s Exhibit No. 4, 
which has been [22] introduced in evidence here 
a few moments ago—— 

Mr. Fouke: Just a moment. This was not of- 
fered in evidence, it was offered for the purpose of 
identification. Are you now offering it in evidence? 

Mr. Guerard: When I get through here I am go- 
ing to offer it in evidence. T am going to prove 
the signature of the man first. 

Q. Was that letter signed in your presence? 

A. That was sighed in my presence, yes. 

Q. Whom was it signed by? 

A. My. Antonini, the President of the Liver- 


more Winery, Inc. 
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@. Did he take an oath that it was correct? 

A. He subscribed to it and swore to it. 

Q. And you are a qualified person to administer 
oaths, are you, under the statute of the United 
States ? 

A. As an inspector in the Internal Revenue 
Service I am. 

Q@. Was the seal of the corporation placed 
upon the second page of this document in your pres- 
ence ? A. Yes, it was. 

Mr. Guerard: Now, if your Honor please, we 
offer Exhibit 4 For Identification in evidence. 

Mr. Fouke: Before it is received in evidence I 
would like to cross-examine the witness. 

The Court: You may. 

Mr. Fouke: Q. Mr. Bulfinch, on December 30, 
1936, do you recall where you were on that day? 

A. For the purpose of [23] identifying where 
that was signed? 

Q. Just answer my question. 

A. Iwas in San Francisco. 

Q. Just where in San Iranciseo were you at the 
time ? 

A. During part of the day I was in the office of 
the Alcohol Tax Unit, and I was also present at the 
office of I’. E. Mayhew, at which point Mr. Antonini 
signed that paper. 

@. What time of the dav was it that you were 
at the office of Mr. Mayhew ? 

A. I believe it was in the morning. 

Q. Where is the office of Mr. Mayhew located? 


vs. United States of America 87 


(Testimony of Arthur F. Bulfinch.) 

A. They had moved several times, but I believe 
it was at 1182 Market Street at that time. 

Q. Who was present on that occasion ? 

A. Mr. Antonini and Mr. Groci, one of the part- 
ners of the winery. 

Q. Was Mr. Mayhew present? 

A. Mr. Mayhew I do not believe was present. IL 
do not believe he was living at that time. 

@. In 19368 

A. Ido not recall just when he did die. 

Q. Did vou go any place else in the City and 
County of San Francisco in connection with your 
official duties on that day? 

A. I[ could not answer that. 

QM. Do you know whether vou did not go some 
place else on that day? 

A. No, I could not say that. 

Q. What is vour best recollection as to what vou 
may have done on that occasion ? 

A. It is probable that I had other duties to 
perform. 

Q. Then you witnessed the signature of this 
document in the [24] office of Mr. F. Ek. Mayhew? 

A. Yes. 

Q. Do you know where the office of the Liver- 
more Winery was located on December 30, 1936? 

A. I was familiar with their Livermore office, 
but not their local office. 

Q. Isn’t it a fact that they had an office in the 
City and County of San Francisco, State of Cali- 
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fornia, on that date, where their business was 
transacted ? A. They probably did. 

Q. To the best of your recollection did you ap- 
pear at that office? 

A. Wo, I did not go to that offiee. 

@. Do you recall ever having gone to that office? 

A. I don’t know whether it was the same office 
that they had at that time, or not. Sometime later 
they had an office on Fillmore Street, and I was 
there, but I don’t know whether that was the same 
office they had at that time, or not. 

@. Did you go to an office on Clay Street? 

A. Ido not believe I did. 

Q. But you did not go on that particular day? 

A. No. 

Q. Do vou know who prepared this letter? 

A. It was probably prepared in the office of 
Mayhew & Company, who were their brokers. 

Q. Do vou know from what source the statistical 
data that appears on this letter was procured ? 

A. Might I see that? 

@. Yes. 

A. It is identical with the information that I 
received at the winery at the time. 

Q@. Isn't it a fact that you made that information 
available on that occasion ? 

A. I rather believe I did at the time. 

Q. Isn't it likewise a fact that the other infor- 
mation that [25] was contained in here and ineluded 
in the letter was information which you submitted 
for inclusion in the letter? 
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A. Irom the facts as I had found them at their 
winery, and from any other information which they 
had they prepared that claim for remission of tax. 

Q. So this purports to be a claim for remission 
of tax? A. That is correct. 

Q. It was from information which you supplied 
at Mr. Mayhew’s office on December 30, 1936 ? 

A. It was at least partly from that information. 

Q. Is there any portion of that that was not 
from that information ? 

A. That is all the information I had, but I could 
not say that I provided it to them. 

Q. Didn’t you in substance tell them exactly 
what took place here, and didn’t they then at that 
time, and while vou were there, prepare this letter? 

A. We had a discussion about what had taken 
place. 

Q. Didn’t they, upon vour representation that 
such information should be set forth, write this 
Pemer ¢ 

A. In any claim or any kind of loss before any 
action can be taken on either allowing or disallowing 
the loss there must be information based on the fact 
for submitting that claim. 

Q. Upon information which you provided to 
them ? 

A. That would not necessarily be information 
that I provided, because that was four days after 
the loss, and it would appear that they [26] would 
have access to all the information at the plant, just 
as I had got it. 
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Q. But so far as you know this was prepared at 
that time, and did you observe who prepared this? 

A. I don’t recall who did prepare that. 

Q. Might I ask you whether or not the gentle- 
man whose signature you attested or swore to it 
prepared it personally? 

A. Ido not believe he did prepare it personally. 

@. Did you observe that he read this over? 

A. He read it over. 

Q. Do you know whether he read it over quickly, 
or not? 

A. He read it over very normally and discussed 
it at the time. 

Q. Do you know Mr. Antonini? 

A. I did know him at the time. 

Q. Do you know what nationality he is? 

A. That I could not say. 

Q. Do you know whether he speaks English very 
clearly ? A. Reasonably. 

Q. Does he speak as reasonably clearly as I 
do, for example? 

Mr. Guerard: I object to that as calling for the 
conclusion of the witness and not proper cross- 
examination. 

The Gourt: In order to identify him I wall 
allow it. Do you recall ? 

A. I have not seen Mr. Antonini for a least six 
vears. 

Q. What is your memory of him? 

A. I do recall that he was there, and that he 
signed the paper, that is, after discussing it, and 
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that I asked him before he signed if that was the 
true facts of the case, and he said yes. That was his 
statement. [27] 

Mr. Fouke: Q. Do you recall that he spoke 
good English? 

A. He could speak English, I don’t recall how 
well he did. 

Q. Was the seal that purports to be the seal of 
the Livermore Winery impressed upon the original 
of this document at that time in your presence ? 

A. Yes, it was. 

Q@. And you saw this seal at that particular 
place? A. Yes. 


@. Iam asking you whether you saw the seal. 

A. I saw the seal in the place. 

@. And you were present at the time? 

Ae Wes. 

Q. And was at Mr. Mayhew’s office? 

me Wes, 

Q. Then you subscribed to this immediately 
thereafter? A. Yes. 

Q. Then what, if anything, was done after that 
time ? A. That was submitted with my report. 


@. By whom? 
A. By me to the chief inspector of the division. 
Q. Did you take this away with you at that 


time ? A. Yes, Lvduck 
Q. You did not leave a duplicate original with 
Myr. Antonini? A. Tam quite sure we did. 


Q. You don’t recall. do you? 
A. Not specifically. I don’t know of any case in 
which I have taken such a claim for remission of 
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tax where I did not leave a duplicate copy with the 
person. 

Q. Is it customary for an inspector to assist 
others in the preparation of claims for remission 
of tax? 

A. To the extent of giving them information 
which 1s pertinent to the case. 

Q. ‘The inspector is supposed to advance the 
information to be included for the purpose of the 
case as he sees it? [28] 

A. On the statement of facts, ves. 

Q. So then on a statement of facts, it was cus- 
tomary for you to advance a statement of facts and 
have it included in the claim for remission ? 

A. I explained the facts that I had available to 
thes person. 

@. Did vou discuss with Mr. Antonini prior to 
the execution of this letter whether he knew of his 
own knowledge what had taken place? 

A. Ido not believe I did. 

QM. Did he tell you anything as to being per- 
sonally present at the Livermore Winery premises 
at any time on December 26th or December 27th, 
1936? 

A. I do not believe he was present. 

Q. You do not believe he was present ? 

A. No. 

@. So that so far as any statement herein con- 
tained, it would be hearsay information that he re- 
ceived from somebody else? 

Mr. Guerard: I object to that question on the 
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ground it calls for a legal opinion and an improper 
question on cross-examination. 

The Court: It is calling for an opinion. I will 
sustain the objection. 

Mr. Fouke: I will reframe the question. 

Q. You stated, Mr. Antonini, in your opinion, to 
your knowledge, was not present at the winery 
premises on December 26th or December 27, 1936? 

A. He was not there during the time I was there 
on December 28th. The 26th was the night of the 
loss, it started at 11:50 p.m. [29] 

Q. Do you know that the loss was occasioned at 
11:50, started at 11:50, were you there? 

A. Iwas not there. That was information given 
to me at the time I was there on December 28th. 

Mr. Fouke: I move that that go out. 

The Court: That may go out. 

Mr. Fouke: Q. Were you at the premises at 
all on December 26th, 1936? 


A. No. 
Q. Were you on the premises or at the premises 
on December 27, 1936? A. December 27, no. 


Q. When were you first on the premises? 

A. On December 28th. 

Q. December 28th? A. Yes. 

Q. So that so far as you are concerned this 
information was information which was furnished 
at the time in question on December 30 by you to 
Mr. Antonini, and the letter was prepared and 
delivered to you—was prepared and signed by Mr. 
Antonini ? 
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A. TIwould not be prepared to say it was entirely 
' from my information because of the fact that that 
information was available, and Mr. Groci, the vice- 
president, was at the winery on December 28th. 

Q. That is, if he was there at the time? 

A. He was there at the time. 

Mr. Fouke: I am going to object to the intro- 
duction of this exhibit, Plaintiff’s Exhibit 4 for 
Identification, on the ground that there has been 
no foundation laid showing that Mr. Antonini was 
at the time in question the president of the Liver- 
more [80] Winery, or that it was executed pur- 
suant to any authority that he might have had 
for or on behalf of that concern, as an officer or 
otherwise, nor is there any foundation laid thus 
far to establish that he had or could have had any 
actual knowledge as to the facts or circumstances 
set forth in this letter dealing with conditions that 
oceurred at a time or place when he was not pres- 
ent, and that at best it would be hearsay evidence, 
and that the best evidence would be that of whom- 
soever might be accused to have been the individual 
who might bave been guilty of any particular aet 
which is the gist of the cause of action sued upon 
here, or one of the principal causes of action. The 
witness could be brought in. 

the Court: Who? 

Mr. Fouke: The person who is referred to in 
this particular exhibit. 

The Court: The witness saw him sign the doeu- 
ment. 
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Mr. Fouke: He saw him sign the document, but 
as to the facts that are set forth in the document, 
the point I am making is that the statements were 
received from Myr. Bulfinch and presented at the 
time to Mr. Antonini. 

The Court: The witness testified the same in- 
formation was available at the plant, accessible to 
the vice-president. J am prepared to rule on this 
document. 

Mr. Fouke: But the point that I am making is 
that unless there is a foundation laid to the effect 
that this was within the [31] knowledge of Mr. 
Antonini he could not bind the Livermore Winery 
with the statements that appear herein. 

The Court: The objection is overruled and the 
exhibit may be admitted. 


(Plaintiff’s Exhibit 4 for Identification was 
received in evidence. ) 


Mr. Guerard: Q. Mr. Bulfinch, you have just 
testified that you were at the plant of the Livermore 
Winery on December 28, 1936. Is that correct? 

~~ That is-cottect, yes: 

@. You had some conversation, didnt vou, with 
Mr. Groci, the vice-president, or who was_ held 
out to be vice-president of the winery, did you? 

A. Myr. Groci was there and we discussed the 
loss. 

@. You were there on December 28th? 

A. Yes. 

Q. Mr. Groci, the vice-president, or rather who 


96 St. Paul Mercury-Indemimty Co., et al., 


(Testimony of Arthur I’. Bulfinch. ) 
held himself out to be vice-president of the winery, 
was also there, was he? A. “Wes: 

Q. Did you, together with Mr. Groci, inspect 
the premises? A. We did. 

Q. Just go ahead and tell lis Honor whar 
observations you made on the ground when you got 
there on December 28th? 

Mr. Fouke: I am going to object to that as 
calling for the conclusion of the witness, likewise 
the question is indefinite. The best evidence would 
be what he saw. 

Mr. Guerard: I will withdraw that. [32] 

@. Did you go to the winery on the 28th? 

A. I did. I was told to go to the winery, that 
there had been a loss there immediately after re- 
porting for work at 8:30. I went by automobile 
to the winery, arriving about ten o’clock. 

Q. Whom did vou first contact when you got 
there ? 

A. Myr. Joe Renteria, the still operator, and Mr. 
A. C. Browning the United States Gauger, who 
gauged the still. 

GQ Proceed. 

A. At the time of the visit to the two distilleries 
the floor in and around the still column was wet; 
it was wet underneath the brandy receiving tank. 
The brandy receiving tank No. 2 was filled to ea- 
pacity with liquid that was a mixture of brandy 
and water. Receiving tank No. 1 was about half 
full of water. ‘There was no evidence of aleohol 
in that, and the sump on the floor of the distillery 
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contained a mixture of water and wine sediment 
and brandy, with some alcohol in it. Joe Renteria 
at that time stated that he had been operating the 
still. 

Mr Wouke: | object wntil sueh time as the 
foundation is laid as to Joe Renteria. 

The Court: Lay the foundation for Joe Ren- 
teria. 

Mr. Guerard: During the inspection which you 
made and which vou have just testified, Mr. Groci, 
who held himself out to be the vice-president of 
the winery, was present, was he? 

A. Not during the early part of it. As I recall, 
Mr. Groci arrived somewhere around noon. 

@. And prior to that time and following that 
time who was present? [33] A. Joe Renteria. 

@. Did he hold himself out to be an emplovee 
of the winery ? 

A. He said that he was the night still operator. 

Q. State whether or not he detailed to you what 
happened in connection with this overflow ? 

A. He did. 

The Court: Who was present? 

A. At that phase of the thing, Mr. Browning, 
Mr. Renteria and I were present. 

Q. Was there any officer, known to you to be 
an officer of the Livermore Winery present on that 
occasion ? 

A. Not in the morning. However, the three of 
us were there in the morning, and then later in 
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the afternoon, I believe it was, Mr. Groei arrived, 
and the whole matter was discussed again. 

Q. During the time of your conversation in 
which you referred to Mr. Renteria being there, 
was there any officer of the Livermore Winery 
present that you knew to be an officer? 

A. Not at that time. 


Q. No one, at all? 

A. Practically the same conversation was held 
later in Mr. Groci’s presence, however. 

Mr. Guerard: Q. We are speaking about that 
conversation, the conversation you spoke about, in 
which Browning, yourself, and NRenteria were 


present. 
An “Nies: 


@. On that occasion there was no officer of the 
Jivermore Winery known to you to be such on 
that occasion ? 

A. I do not think Mr. Grom Hed arrived) war 
that time. I do not believe he was there at that 
time. [34] 


@. But in the afternoon Mr. Groci was present? 
As Yeo 


Q. And Mr. Renteria was also present? 
A. Yes. 


Q. These statements you are about to disclose 
were made by Mr. Renteria in the presence of Mr. 
Groce? A. Yes. 

Q. And Mr. Renteria told vou what had oe- 
curred, did he? A. He dad. 
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Q. Will you tell his Honor whether that was in 
the presence of Mr. Groci? A. It was. 

Mr. Fouke: I am going to object on the ground 
it is hearsay at best, and that the best evidence is 
the individual, himself, as to what was said, and 
that it is not binding upon the defendant Liver- 
more Winery, nor the defendant Saint Paul Mer- 
eury Indemnity Company, the surety under the 
bond. 

The Court: The objection will be overruled. 

Mr. Guerard: You may proceed and give the 
conversation. 

A. Mr. Renteria said that on closing down the 
still for the week end on Saturday night, that would 
be December 26th, he had attached a water hose to 
a pipe line for the purpose of introducing water 
into the upper portion of the still so that the water 
would flow down from the top of the still column 
and clean off the sediment and undesirable residue. 
That he had left the premises without turning off 
the water, and that he had also forgotten to open a 
slop valve which would have allowed the water to 
mim off. 

Mr. Fouke: Lf am going to move that that be 
stricken out on [35] the ground it is not part of 
the res gestae, there has been no foundation laid, 
and on the ground of hearsay. 

The Court: he objection will be overruled. 


Mr. Guerard: Are you familiar, Mr. Bulfinch, 
with the general situation there, or were you 
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familiar with it prior to your visit on December 
28th ? 

A. J had made other inspections at the winery. 
I am fairly familiar with their two distilleries. 

Q. Do you know what would follow if the valve 
that was just referred to was opened and not closed, 
and that the slop line valve was not opened—what 
would occur? 

Mr. Fouke: Objected to as calling for the con- 
clusion of the witness and opinion, there has been 
no foundation laid; the man has not been qualified 
as an expert or in anywise familiar with this trans- 
action, and it is not material. 

The Court: Do you know? 

A. Yes. 

@. How do you know? 

A. From examination of the still at that time, 
and from an examination of the still both before 
and since. 

The Court: You may answer. The objection is 
overruled. 

A. The still column would fill up with water, the 
water would flow up into the feeder line from the 
still over into the dephlegmator, from the dephleg- 
mator would flood into the condensor, from the con- 
densor would flow from the course ordinarily taken 
by the brandy at the time of being produced through 
a tribox on the operating platform of the still and 
from the tribox [86] would flow into the receiving 
tank. 

Mr. Fouke: The same objection. 
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Mr. Guerard: Q. Did you ascertain the num- 
ber of inches shown on the gauge glass as to the 
brandy that had been run off having any certain 
proof ? 

Mr. Fouke: I will object to that on the ground 
it is indefinite as to time and place, moreover this 
witness is testifying to conditions that occurred on 
December 28th, two days after the alleged loss was 
supposed to have occurred, and not on the date 
when the loss was supposed to have occurred. 

Mr. Guerard: We will go at it in a different 
way. | 

@. Did Mr. Renteria give you any information 
in the presence of Mr. Groci as to the reading of 
the gauge glass on December 26 or December 27? 

Mr. Fouke: That calls for yes or no. 

im, Yes: 

Mr. Fouke: December 26th or December 27th? 

The Court: What date was it? 

A. He gave me information as to the amount of 
brandy on hand at the time he discontinued dis- 
tilling on December 26th. 

Q. At the plant? A. At the plant. 

Mr. Guerard: Q. What was that? 

A. He had a rough log that it is customary to 
keep in which the still operator should write down 
on the log the reading of the receiving tank, and in 
some cases they show the number of gallons repre- 
sented [37] thereby, and in this case it showed only 
the number of inches of brandy that was in the 
receiving tank. 
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Q. How many did it show, according to Mr. 
Renteria ? A. 7814 inches, as I reeall. 

Q. The log that you refer to, has that any form 
number or anything like that? 

A. No, this was just a piece of scratch paper. 

Q. Does the distillery use a form called No. 15? 

A. A form No. 15-C. 

Q. Was that exhibited to you by anyone? 

A. Well, that was exhibited to me at the time 
of the inspection, I believe, by Mr. Groci. 

Q. Does that show or did it show the calculated 
yield of material from the distillery from December 
16, 1936, to December 26, 1936? 

A. Yes, it did. 

Q. Could you give us those figures? Have you 
anything in your file to refresh vour recollection ? 
We want to get the accurate figures. 

A. There is a copy of the report that I wrote 
somewhere. 

The Court: We will take a recess. 

(Recess. ) 


Mr. Guerard: Q. Mr. Bulfinch, I now hand 
vou Plaintiff’s Exlibit No. 1, Monthly Return of 
Fruit Distiller. Who prepared that form? 

A. That was prepared by the fruit distiller. 

Q. You have seen that before, have you? 

A. J have. 

Q. Where did you see it? 

A. I did not see this particular one. that is the 
printed copy that is sent as a monthly report to [38] 
the office of the district supervisor. The fruit dis- 
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tiler maintains a daily record on the same form 
containing the figures in pencil and [ saw that form 
at the winery on December 28. 

Q. The figures were the same as this? 

A. Yes. 

Q. Is that correct? 

A. Yes, that is correct. 

Q. These figures indicate that the calculated 
yield from material distilled December 1, 1936, to 
December 26, 1936, was 4578.65. 

Mr. Fouke: I object to the question on the 
eround that the witness has testified that he did 
not see this. 

Mr. Guerard: Q. Was this figure of 4578.65 
furnished to you by any officer, agent or employee 
of the Livermore Winery on December 28, 1936? 

A. ‘The rough copy of Form 15 was furnished 
to me by an emplovee in the presence of Mr. Groci 
on that date. The total of the calculated yield that 
is Shown in that form, which was submitted to the 
district supervisor is the same as the total on the 
form which J examined at that time. 

Q. This form shows that there was 4578.65. 

A. That is correct. 

Q. Does this form also show the amount gauged 
out? 

A. The back of that form shows the amount 
gauged during the month of December. 

Q. Was that figure furnished to vou by some 
agent, servant or employee at the Livermore 
Winery? A. It was. 
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Q. On December 28, 1936? 

A. Yes it was. 

Q. That form shows that the amount gauged out 
was 1678.02 proof gallons, is that correct? 

A. What is correct. [39] 

Q. Then after you got those figures you caleu- 
lated the amount on hand, did you? 

Mr. Fouke: I object to that as leading. 

Mr. Guerard: All mght, I will change it. 

Q. Did you calculate the amount on hand? 

A. I did. 

Q. How did you make your calculation ? 

Mr. Fouke: Might I ask when, counsel? 

Mr. Guerard: On December 28th. 

A. The subtraction of the amount which had 
been gauged out from the amount that should have 
been produced from the calculated vield would give 
the figure of what should have been on hand on 
the conclusion of distilling on December 26th. 

Q. You did make a caleulation, did you? 

A. I made the calculation. 

Q. Do vou remember what it was? 

A. It approximately was 26 proof gallons more 
than the amount shown by the figures given me by 
Renteria. 

Q. You figured that as lost by evaporation ? 

A. That would be probably the ordinary loss by 
evaporation. 

Q. Then did you measure the diluted brandy ? 
I am still speaking of December 28:5; Dil you 
measure the diluted brandy in the receiving tank 
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and that which had collected in the distilling ma- 
terial sump? Ny Teele. 

Q. Did you proof it? A. Yes. 

Q. What did you find? [40] 

Mr. Fouke: The same objection, there is no 
foundation laid for how or what method was used, 
or as to how he arrived at it. 

Mr. Guerard: He said he calculated it. 

Mr. Fouke: How? 

Mr. Guerard: Will you explain just how you 
arrived at it, and whether you used a pencil and 
paper or ink, whatever you did; explain the me- 
chanical procedure when you undertook to arrive 
at these figures for Mr. Fouke’s benefit. 

A. Each brandy tank is required by regulation . 
to have stated thereon the capacity In wine gallons 
of the brandy-receiving tank. That capacity is 
tested by the Alcohol Tax Unit and from there that 
figure is accepted as the capacity of the tank. The 
tank being filled, the capacity in wine gallons was 
taken as shown by the marked capacity of the tank 
and the proof was determined by hvdrometer and 
thermometer, making corrections for temperature. 

Q. Right there, did you ascertain the proof? 

A. We ascertained the proof of the spirits at 
the time. 

Q. What proof did you arrive at? 

A. ‘The proof of the spirits of that tank I be- 
heve was around 55 at that time. 

Q@. Were you given any information by any 
agent, servant or emplovee of the winery as to the 
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proof of the brandy in the tank prior to dilution 
from the overflow of water? 

A. Mr. Renteria said in the presence of Mr. 
Groci that he had run the brandy [41] at 155 proof 
throughout the entire line, and that was the proof 
of the brandy before the overflow of water. 

@. Did you or did you not calculate the loss 
suffered by the winery by any sort of calculation ? 

A. "The difference between the amount of brandy 
which was on hand before the loss was sustained 
and the quantity of brandy in both the brandy tank 
and in the sump would give the amount of the loss 
which had been sustained. 

®. What was the amount of the loss? 

Mr. Fouke: IL object to that as ealling for the 
conclusion of the witness unless he states how the 
loss was sustained. 

The Court: If he knows he may answer. 

Mr. Guerard: Q. Did you calculate the loss? 

mm. Lada. 

@. My question now is, the figure arrived at by 
reason of vour process of calculation. 

A. That was 1600 plus proof gallons. 

Q. It was over 1600? A. “Yes: 

Q. Proof gallons? 

A. Yes. 1619.56 proof gallons was the amount 
of loss that I determined at that time, and that is 
the same figure that was used. 

Q. And it was upon those figures that you 
figured the amount to be charged the wiiery for 
tax purposes, Is that correct? 
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a. That is correct: 

Q. Do you know whether or not the spirits that 
remained on hand were afterwards redistilled ? 

A. <As far as I know they were. [42] Applica- 
tion was made to redistill them. 

Q. You have no personal knowledge, but you do 
know an application was made to redistill? 

A. Yes. 

Q@. You don’t know whether they were, or not? 

A, No, 

Mr. Guerard: I think that is all right now. 


Cross-Examination 


Mr. Fouke: Q. Mr. Bulfinch, you stated that 
Mr. Renteria was an employee at the Livermore 
Winery. Will you tell us upon what basis that 
statement 1s made, as to how you know he was an 
employee? 

A. On his own statement that he was the still 
operator. 

Q. Made at what time and place? 

A. Made on December 28th. 

Q. Did he state that he was an employee of the 
Livermore Winery? 

A. Not in so many words. 

Q. Do you know whether he was an employee 
of some other party for whom spirits were being 
distilled under an arrangement or contract ? 

A. I have no knowledge of that. 

@. Would you say that he was not an employee 
of some concern at the time? 
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A. There is no reason to think that he was. 


Q. Do you know that he was not an employee 
of someone else at the time? &. INO. 


Q. You don’t know whether he was an employee 
of the Livermore Winery at the time, of your own 
knowledge? 

A. Merely from the statement he made. 

Q. Of your own knowledge, will you just answer 
the question? [43] 

A. There was apparent an employer and em- 
ployee relation between Mr. Groci and him at the 
time they were together. 

Mr. Fouke: I move that go out as not respon- 
sive. 


The Court: Answer the question. 
A. No, I don’t. 


Mr. Fouke: Q. You testified that you did not 
personally see this particular document, orm 15, 
but that the figures that are included there were 
furnished you and you observed them in writing, 
and they were furnished by Mr. Renteria, is that 
correct ? 

A. By Mr. Renteria or some other employee of 
the winery. 

Q. Do you know what other employee it might 
have been? A. 1 don’t know. 

@. Do you know whether it was some other 
cmployee ? 

A. These forms are generally kept in the office 
of the winery, and it would be necessary for the 
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person to have access to that office to take that from 
the file and give it to me. 

Q. But you personally saw these figures? 

A. I saw the figures on the rough copy which 1s 
kept as a daily entry as required by the regulations. 

Q. Do you know whether the rough entries were 
records of the Livermore Winery, or private rec- 
ords of an employee? 

A. These are records of the Livermore Winery. 
As far as their preparation is concerned, they are 
required to keep that record and keep it accurately. 
They submit a transcript of [44] the record at the 
end of the month for Form 15, which you have 
there. 

@. Were they on any printed form of the Gov- 
ernment? A. They are on Form 15. 

Q. Now, that some eight years have passed you 
still know that the figures that were contained on 
this report to which you have testified were those 
indicated to you at the time of your December 28th 
visit. Now, I would like to have you tell me, if you 
can, what appears in that sixth column on page 3 
of this Form 15—what quantity in gallons appears 
on line 3. 

A. I compared the totals of the form as to eal- 
culated yield and the amount of the brandy gauged 
out with the figures that I had in my report and 
found them to be identical. That is why I can 
testify to the fact that those figures were the same 
as the figures that I took off the rough entries at 
the time of the visit to the winery. 
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Q. When did you make that comparison ? 
A. I made that comparison a week ago in the 
office of My. Guerard. 


Q. Did you make it from the original records 
that you originally said were submitted to you at 
the winery with this Form 15? 

A. I made it from a copy of my report of in- 
spection on which I had written down the figures 
that were on the original form. 

Q. When did vou make that report of yours, at 
what time? A. On December 30. 

Q. Where did you make 1t? 

A. In the office of the Alcohol Tax Umit. [45] 

@. And did vou have at that time the copies of 
the Livermore Winery records or those of the em- 
plovee where those figures were set forth? 

A. J had my original notes on it. 

Q. Do you have those original notes with you 
now ? A. I have not. 

Q. Then you don’t know whether or not those 
are the identical figures or the correct figures or 
accurate figures, do vou? 

A. I believe them to be. 

Q. But of vour own knowledge you don’t know? 

A. I have not looked at 


Q. (Interrupting) Just answer my question. 
A No. 


Q. You don’t know, is that your answer? 
a, What ~ mght. 
Q. Where we have totals on the bottom of this 
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form which gives certain figures, can you give me 
those totals from memory at this time? 

A. Not at this time. 

Q. It would be necessary for vou to refer to 
other documents or records in order to be able to 
state what those amounts were? 

A. ‘To give the exact amount it would be. 

Q. That is equally true with respect to your 
other testimony earlier as to the statement on the 
reverse side of this report as to the summary of 
brandy disposed of or on hand? 

A. That would be equally true of that. 

Q. So you don’t know, then, what amount was 
set forth in those figures? 

A. I know the approximate figures within a few 
gallons. 

Q. Then would you give me the amount that is 
listed under [46] paragraph No. 8, entitled, ‘‘Cas- 
ualty,’’ and tell me how many proof gallons is listed 
under that? This is Form 15 of December, 1936. 

A. I believe that figure is 2973.80. 

Q. The figure here is 2873.70. Do you know 
what the total of the whole group covering the 
summary of brandy produced, disposed of, and on 
hand is? 

A. That figure is approximately 4500, I could 
not give it exactly. 

Q. In other words, you don’t know the exact 
amount. 

A. I don’t know the exact amount. 

Q. So that it would be necessary for you to 
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refer to other documents or records in order to 
testify specifically as to those figures? 

A. It would. 

Q. Calling vour attention to Plaintiff’s Exhibit 
1-B, I ask you whether or not you can state from 
vour knowledge and memory the number of gallons 
that are listed under paragraph 8, ‘‘Casualty,” as 
to brandy, the summary of brandy produced, dis- 
posed of and on hand? 

A. The total amount produced? 

Q. Well, the first amount occasioned from 
easualty ? A. What form? 

Q. That is another copy of Form 15, Monthly 
Return of Fruit Distiller for December, 1936. 

A. Yhe amount shown as casualty in that form 
is 1,619.56 proof gallons. 

Q. Can you state as to the quantity of brandy 
that was on hand as of the last of the month, para- 
graph No. 9, as to the number of gallons? 

A. That was the figure that was recoverable, [47] 
1200 plus proof gallons. 

Q. The figures are different here. As to the 
quantity that was transferred to wineries under 
paragraph No. 7, do you know the number of gal- 
lons, can you testify to that? 

&. 1602 and a-small fraction: 

@. The figures are different here. Do you know 
of vour own knowledge, Mr. Bulfinch, how mueh 
brandy was on hand at the Livermore Winery prior 
to December 26, 1936? 

A. 1 cannot give you the exact figure on that. 
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Q. You have testified here with regard to the 
fact that you made certain tests and gaugings and 
that the proof of the brandy that you tested and 
gauged ran at 55 proof. Are you positive or certain 
as to that amount? A. As to the proof? 

@. Yes, that you gauged on December 28, 1936. 

A. Iam certain that I gauged it. 1 would not say 
as to the exact proof. 

The Court: He testified he believed it was. 

A. I said that I believed it was 55 proof. 

Mr. Fouke: Q. Isn’t it a fact according to the 
records that you sent personally to the Internal 
Revenue Department that the proof of brandy con- 
tained in tank No. 2 was just 54 proof? 

A. That might be. 

Q. Isn’t it a fact that you advised the Depart- 
ment, the Alcohol T'ax Unit, that the proof of the 
brandy in tank No. 1 was 20 proof gallons? 

Mr. Guerard: I object to the question because 
the best [48] evidence is the report. 

Mr. Fouke: This is cross-examination and he 
has already testified as to the test he made and the 
fact that so far as those tests were concerned there 
was a certain proof. Now, I have information 
which indicates otherwise. 

The Court: Have you a report? 

Mr. Guerard: Yes, there is a report covering it. 

The Court: Cross-examine him on that report 
and ask him if he made that report. 

Mr. Fouke: Q. Did you make such a report to 
the Alcohol Tax Unit? A. Yes. 
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Q. The proof of brandy varied in that test, de- 
pending upon where the material was tested and 
where it was located, is that not true? 

A. Well, the bulk of 1t was in the brandy re- 
eeiving tank No. 2, and that would be all the same 
proof, and then there was a small amount in that 
distilling material sump. 

Q. How many sumps are there there? 

A. I believe only one at that time. 

Q. Only one sump? 

A. Only one distilling material sump that I 
reeall. 

@. Isn’t it a fact that there were two conerete 
sumps at that time on the premises? 

A. Not to my knowledge. 

Q. Would you say that there was not sump No. 
1 with a capacity of 225.10 gallons and sump No. 2 
with a capacity of 422.59 [49] gallons on December 
28, 19362 

A. I would not sav that there were not two 
sumps. 

Q@. So there might have been? 

A. There might have been two sumps, yes. 

Q@. When you made your tests did you make 
vour test only of the receiving tanks 1 and 2 and 
of one of the two sumps? A. Yes. 

Q. Did you make tests of any other material 
elsewhere in the premises, speaking of the  dis- 
tillery premises ? he Wo 

Q. In your observation of this still, was there 
one still on the premises at the time? or two stills? 
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A. There was one still on the premises at that 
time. 

Q. In the process of manufacture of distilled 
spirits would you please explain the process of 
manutacture, inasmuch as you have been permitted 
to testify as to the still and its operation. 

A. How much do you want on that? 

Q. I would hke to have you state the manner 
in which the distilling material is received and the 
course. 

A. The still material in the case of bonded 
winery No. 2 is received by pipe line and deposited 
in the stilling machinery. The distilling material 
then flows directly over into the tank or is pumped 
to a charging tank located high in the building, 
where it would flow by gravity into the still column 
entering through the upper portion of the still. The 
steam is applied to the bottom of the still, the 
vapors rise through the rectifying [50] column, 
that is above the point of entry of the still ma- 
terial, and go out through the top of the still; what 
is called the vapor pipe is about six inches or eight 
inches in diameter. This vapor pipe goes into the 
dephlegmator, which separates the low proof spirits 
with a comparatively low boiling point as com- 
pared with a high boiling point. These are returned 
to the still for further distillation. Then the vapors 
which have not been condensed by the dephlegmator 
flow into the condensor, where they are condensed 
and flow through the tribox. From the tribox—the 
tribox is located on the control floor of the dis- 
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tillerv—connected with that is a pipe by which the 
brandy may be turned over into a singling tank or 
into the brandy receiving tank. 

Q. What is a singling tank? 

A. The singling tank in most distilleries is a 
small tank in which they collect spirits that are 
below the proof intended to be stilled. 

Q. Where was that singling tank located in the 
Livermore Winery, in the distillery ? 

A. I don’t recall where that was located, now. 

Q. Do you recall whether it was located at the 
top of the still, itself? A. It would be below. 

Q. It would be below the still? 

A. Below the top of the still. 

Q. How far below the top of the still? 

A. Ordinarily it is located just below the level 
of the titbox. 

@. As to the overflow tank, do vou know where 
that is located? [51] 

A. There is no overflow tank. The tribox is 
equipped so that the overflow will go over to a 
singling tank or to the brandy-receiving tanks, one ’ 
of the brandy-receiving tanks. 

@. Then you do not recall in the Livermore 
Winery the presence of an overflow tank of 398.34 
gallons capacity ? A. I do not recall that. 

@. Do you recall another overflow tank, a pun- 
cheon made of oak wood of about 180 gallons ca- 
pacity ? m=. “No. 

Q. If there were such a tank on the premises it 
would be a distilling material overflow tank, so that 
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any distilling material would go into that tank and 
be retained until released from that tank? 

A. I don’t recall such a tank, at all. Ordinarily, 
the overflow from the discharge tank goes back into 
the stilling material, itself. 

Q. Is there in addition to that a singling tank 
with a capacity of 104 gallons, known as singling 
tank No. 1? A. I believe there is. 

Q. In your computation as to the quantity of 
distilled spirits that were allegedly lost on Decem- 
ber 26th or December 27th, as to which you made 
a computation on December 28th, did you include 
in your computation any distilling material or any 
brandy that might have been contained in the over- 
flow tank No. 1, having a capacity of 398.34 gallons, 
the so-called overflow tank having a capacity of 180 
gallons and the singling tank having a capacity of 
104 gallons? 

A. The distilling material [52] tank would not 
be relevant because the amount of the loss was 
calculated on the quantity which the distilling ree- 
ords showed to be in the tank before the loss and 
the quantity which remained on hand in the tanks 
which were measured. 

Mr. Fouke: I move that the answer be stricken 
out as not responsive to the question. I would like 
an answer to the question. I would like to have the 
question read. 

(Question read by the reporter.) 
A. No. 
@. Did you take into your consideration of any 
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loss any distilled spirits on the floor of the dis- 
tillery, as distinguished from the sump or the re- 
ceiving tank? 

A. There was no distilled spirits mixed with 
any substance in any recognizable quantity on the 
floor at the time of my visit, and there was none 
taken into consideration. 

Q. Do you recall what kind of a floor there was 
in the distillery premises on December 28th when 
you visited the premises? 

A. Well, there was a cement floor; a concrete 
floor around the sump. 

Q. What kind of a floor was the floor of the dis- 
tillery, if you know? 

A. It was a concrete floor in and around the 
sump. 

Q. Isn't 11 a fact that a portion of the distillery 
premises contained a ground floor, a dirt floor? 

A. Yes. 

@. Mighiie A. Paxt or ap 

Q. Was that area damp at the time you were 
there on December [53] 28th? 

A. As I recall, it was. 

Q. Was there any observable distilled spirits or 
other material there when you were there on De- 
cember 28th? 

A. No measurable quantity of it. Tt was wet 
there from a quantity that had overflowed. 

Q. Did vou observe any distilled material out- 
side of the stil] house or distillery premises on that 
day ? A. There was some outside. 
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Q. On December 8th? 

A. A neghgible quantity. There was wetness on 
the ground outside of the brandy-receiving tank or 
the room containing the brandy-receiving tank. 

The Court: That would not go in the sump, 
then ? 

A. That would run out in the opposite direction. 

Q. (By Mr. Fouke): Did you make a test to 
determine whether or not there was any brandy in 
that ? A. No, I did not. 

@. Did anyone else, to your knowledge, make 
any test to determine if there was any brandy 
there? A. No. 

@. No test at all? A. No. 

Q. So far as you know, the only tests you made 
were those of the sump which you believed to be 
but one sump, and two receiving tanks? 

A. That was the only sump containing liquid. 
I made a check of that, and the two receiving tanks. 

Q. But you have not any present recollection of 
a second sump, nor of the distilling material over- 
flow tank, nor of the puncheon or the singling tank ? 

A. ‘They were not pertinent to the loss. [54] 

@. I mean you made no check? 

A. I made no check. 

Q. You said that you were at the winery on 
December 28th. A. Yes. 

Q. You are positive as to that date, are you? 

A. tam. 

Q. And not that it was on December 27th when 
you were there? 
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A. December 27th was a Sunday and I was not 
there on that day. 

Q. You said that you are positive that Mr. Groci 
was at the winery on December 28th. A. Yes. 

Q. At what hour? 

A. As JI reeall, it was shortly after noon when 
he came there. 

Q. Shortly afternoon on December 28th? 

A. Yes. 

Q. You have indicated that Mr. Renteria was 
in charge of the still. If so, do you know during 
what hours he was there, of your own knowledge? 

Mr. Guerard: What day? 

Mr. Fouke: On December 26th, 1936. 

A. He was there on that date—it would not be 
from my knowledge but from his statement. 

@. I say from your own knowledge. 

A. I have no knowledge of the hours he was 
there. 

Q. I repeat the same question as to December 
27th. A. No knowledge. 

Q. And as to December 28th I repeat the same 
question. 

A. He was there to my own knowledge from 
about ten or ten thirty m the morning until some- 
time in the afternoon, when I left the premises. [50] 

@. Isn’t it a facet that another individual by 
the name of Douglas Kennedy was in charge of the 
still up to four o’clock p. m. of each day, of your 
own knowledge? A. Not to my knowledge. 

@. Well, was he there? 
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I don’t recall his being there that day. 
You don’t reeall it? 
I don’t recall his being there on that day. 
Would you say he was not there? 
No. 
. Do you recall anyone else being present on 
December 28th ? 

A. Mr. Browning and Mr. Groci, and there un- 
doubtedly were other employees around the prem- 
ises, I didn’t know by name at that time. 


Or Oorop 


©. Did you see any person turn on any faucet in 
the premises on either December 26th, 27th, or 28th, 
1936 ? A. What premises? 

Q. In the distillery premises. 

A. In the distillery premises I couldn’t recall 
seeing anyone do so. 

Q@. You were not personally present during such 
period of time as there might have been any flow 
of water or distilling material or brandy from the 
still into the receiving tank on either of those days, 
were you? A, No: 

Q. So that the only information you have is 
what had been told vou by others other than what 
you testified to of your own knowledge? 

A. ‘That is correct. 

Q. Do you know how long the still was in opera- 
tion, if at all, on December 26, 1936? 

A. I have no idea of the time, at all, [56] except 
the closing-down time as it was given to me by Mr. 
Renteria. 

Q. Do you know who was in charge of the still 
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on that day, or what persons were in charge of the 
still on that day? 

A. Renteria said that he had been in charge of 
it during the night shift. Whether that started at 
four o’clock I don’t know. 

Q. Did he state whether or not he was in charge 
of it during that morning shift, or up to four 
o’clock ? A. No, he did not. 

Q. Do you know whether anyone else was in 
charge up to that time? A. I do not. 

Q. So that any statements that might have been 
made by Mr. Renteria were statements relating to 
the time when he was operating the still, as to how 
much may have been produced out of the distilling 
material ? A. That is cérrecs 

Q. So you have no personal knowledge of what 
quantity of distilling material was distilled during 
any other portion of the day? A. ‘No. 

@. By any other person? A. No. 

Q. Then how can you determine the quantity 
of proof gallons of brandy that was supposed to 
have been manufactured or produced there on De- 
cember 26th? 

A. I did not determine the amount that was 
produced on December 26th. My determination was 
made from finding out the amount of brandy that 
was on hand on December 26th, which was taken 
from the reading at the time [57] that Rentena 
discontinued distillmg. The amount of brandy that 
was in there might have been distilled during any 
part of the month. 
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Q. <Any portion of the month? A. Yes. 

Q. Then is it your testimony that any loss, if 
any, occurred on December 27, 1936? 

A. Not necessarily. ‘The loss that occurred was 
between the time he discontinued the distilling on 
the night of December 26th until the time that the 
loss was discovered and the water turned off on 
December 27th. 

Q. But you have testified that Myr. Renteria, to 
your knowledge, was on the night shift from four 
to twelve, is that not correct? 

Mr. Guerard: He has not testified to that, at 
all. He stated that is what Renteria said to him. 

Mr. Fouke: Then I withdraw the question. 

@. You testified that Mr. Renteria told you he 
was on the night shift? EX ye cs. 

@. What time was it customary to close down 
the night shift? 

A. On Saturday night at 12 o’clock. 

Q. Is that not the law, to your knowledge, in 
connection with your duties? A. Yes. 

Q. It is mandatory that it be closed at twelve 
o’clock ? x Neg 

Q. On the night in question, prior to Sunday 
morning ? A. Yes. 

Q. Do you know the capacity of the still that 
was being used in [58] the distillery at that time? 

ma J do pet. 

Q. Would you be able to state about how long 
it would take for a still of the size that was there 
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to fill with water to a point where it might over- 
flow from the tribox into the receiving tank? 

Mr. Guerard: I object to the question as en- 
tirely speculative, what might happened. 

The Court: Have you any knowledge on that? 

A. That is an impossible question, because you 
have no idea how big the water line is you put on 
there, about how many gallons of water was flow- 
ineein: 

Mr. Fouke: @Q. Would you be able to make any 
statement at all as to how long it would take if 
there was a minimum supply of water inserted into 
the tank? 

A. A minimum supply might be a drop at a 
time. 

The Court: You are asking him about a mini- 
mum. What might happen on a minimum is very 
indefinite. 

Mr. Fouke: I will withdraw the question and 
reverse it. 

@. Did you observe any hose on the premises 
on December 28th? 

A. i dent reeall that I did. 

Q. Did you observe it on any other day that vou 
were there? 

A. I did not distinctly recall any hose—there 
was a hose that was used from time to time, I be- 
heve. 

Q@. What was the size of that hose? 

A. Either mech and « half ot two tméh. That 
was in the winery. [59] 
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Q. How long would it take, in your opinion, if 
a full force of water were permitted to flow into 
the still, itself, so as to cause the water to go in 
through the tribox of the still? 

A. I have no definite knowledge on that, at all. 
It would be based entirely on the flow of water, the 
diameter of the still, the height of the entire column, 
the height of the feeder line, and there would be 
so many factors in there, I could not possibly an- 
swer the length of time. 

Q. Do you know whether the still was operated 
or whether the still was closed down prior to twelve 
o’clock on December 26th? 

A. From statements made it was closed down a 
very short time before that. 

@. Then in that short period of time would it 
have been possible for the tank, that is, the still, to 
have been filled with water so as to cause it to over- 
flow into the tribox and receiving tank? 

A. I don’t know. 

@. You are qualified as an expert, apparently ; 
What 1s your opinion on it? 

A. I would believe it unlikely that it would fill 
up in that time. 

Q. Then directing your attention to December 
27, do you know what portion of the alleged loss 
was sustained on December 27, if anv? 

A. J would say most of it was sustained on that 
day. 

Q. Was it sustained on any other day after that 
day? A. No, it was not. 
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@. Well, do you know? 

A. The condition that caused the loss [60] had 
been stopped at something like 9:30 on Sunday 
morning; that would be the 27th, and there would 
be no reason for any loss after that hour. 

Q. So far as you know, you don’t know, do you? 

A. I don’t know. 

Q. There might have been a loss on the morn- 
ing of December 28th, before you got there, might 
there not? 

Mr. Guerard: I object to the question as specu- 
lative. 

Mr. Fouke: J withdraw the question. 

@. ‘Then so far as you know any loss that was 
occasioned at all, if any, occurred prior to the time 
that you arrived there on December 28, 1936? 

A. Wat is correct. 

Q. Your figures were computed at or about what 
hour? 

A. At or about noon I would say. 

Q. At or about noon? A. Yes. 

Q. That is of that day? 

A. It might be just before the noon hour. 

The Court: We will take a recess now until to- 
morrow morning. 

(An adjournment was thereupon taken until 
tomorrow, Wednesday, December 20, 1944, at 
10:00 o’clock a. m.) [61] 
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Wednesday, December 20, 1944 
10:00 A. M. 


ARTHUR F. BULFINCH, 


recalled ; 
Cross-Examination 
(Resumed ) 


Mr. Fouke: Q. Mr. Bulfinch, vou have testi- 
fied that you were familiar with the distillery prem- 
ises of the Livermore Winery. Is that correct? 

A. Ido not think I said I was entirely familiar 
with the distilling premises. J was not familiar 
with the winery and distillery, and so far as I 
know that was no more than the second time I 
visited the premises. 

@. You testified with regard to the still, itself, 
and its operation, and what in your opinion could 
have occurred in connection with any loss that 
was sustained, is that not true? 

A. That was based on a general knowledge of 
stills rather than a particular knowledge of the 
Livermore Winery still. 

@. Directing your attention to the distillery on 
the premises of the Livermore Winery, what is 
your present recollection as to whether or not 
there were other tanks than those to which you 
have testified and those to which your attention 
was called during the course of the cross-examina- 
tion yesterday ? 


A. There were two distilling measuring tanks, 
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large wooden tanks of some eight thousand gal- 
Jons capacity. 

Q. In connection with your tabulation or your 
computations to which you testified, did you meas- 
ure the quantity of the distilling material in those 
tanks in arriving at your conclusion? [62] 

A. Would it be permissible for me to correct 
something I said yesterday ? 

Q. Furst, let us get an answer to this question. 
If you can, answer the question, please. 

A. There was no distilling material in the 
tanks; there was a mixture of brandy and water 
which had been in the sump or sumps, and on the 
floor of the distillery, which had been transferred 
to the distilling material tank No. 1 and was meas- 
ured. At the time you asked me the question as to 
measuring the sumps, the number of sumps yes- 
terday, vou recall that you said that I reported 
measuring one sump, and I asked you if that was 
my report that you had and vou said that I so re- 
ported in that report. On the basis of that state- 
ment I inadvertently made the statement that 1 
measured it in the sump rather than in the distill- 
ing material tank No. 1, which is the statement 
which is made in my report. 

Mr. Fouke: If your Honor please, in connee- 
tion with that report I have a letter from I*rank 
J. Hennessy, United States Attorney, quoting por- 
tions of the report by Mr. Bulfinch. Mr. Guerard, 
will you stipulate that this is a correct copy? 

Mr. Guerard: I will stipulate that the portions 
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of the report quoted in the letter from the United 
States Attorney, dated August 24, 1943, is from 
a report made by Mr. Bulfinch, dated December 
30, 1936. 

Mr. Fouke: Q. Now, then, again directing your 
attention to this report which is the basis of the 
question that I asked [63] you in what connection 
do you wish to vary vour testimony or correct it? 

A. On the statement that one sump was meas- 
ured. This figure is the recovery from the sump 
and stored on the distilling material tank No. 1 
and it was measured there. 

Q. Did you obtain that material from more than 
one sump ? 

A. From one sump. There are two sumps sepa- 
rated by a conerete wall with an inter-connecting 
pipe-line. The only division between the two sumps 
is a concrete wall 46 inches, so that the material 
placed in the smaller sump, which is at a higher 
Jevel than the other sump, will flow down so that 
there would be in effect one sump. 

Do you have those plans here? 

I have not. 

Will you produce them? 

I can produce them ; they are at the office. 
Could they be brought over here ? 

I think some one could bring them over here. 

My. Fouke: Might I call for a recess while they 
are brought over here? 


ae 2 


Mr. Guerard: He is asking an employee for 
the Government if he can produce something that 
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is not in his custody or control. I will state to 
vour Honor I had the plans here yesterday, and 
as the case progressed I saw no need for the 
plans being used in the trial of this case, and I 
dismissed the witness, and along with his dismissal 
J told him to take the plans along with him, that I 
would not have any use for them. [64] 

The Court: Proceed with this witness. 

Mr. Fouke: Might I make a statement? The 
witness has just testified that he had seen the plans 
since the time he was here yesterday, and in con- 
nection with that I would like to verify the infor- 
mation from the plans, which are not in our pos- 
session. I would like to have those plans made 
available to which the witness has testified, in or- 
der that we might be able to either establish or con- 
tradict the information which he has just testi- 
fied to. 

The Court: There is nothing before the court. 
Proceed with this witness. 

Mr. Fouke: Q. Now, in connection with the 
plan, I will ask you if you did not say there were 
two distilling material receiving tanks? 

A. Distilling material measuring tanks. 

Q. And as to those two tanks was the distilling 
material poured into those tanks and from there 
into the still in the process of distillation ? 

A. All the material entered into the still by 
pipe-line from the winery, and from there went 
into the sump. 

Q. And in connection with the quantity in those 
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tanks, were there gauges or measures on the tanks 
from which there could be ascertained the quantity 
of distilling material therein ? 

A. There was a gauge on each cf the tanks. 

@. And in connection with those gauges it Is 
possible to ascertain and determine the quantity of 
distilling material in the tanks at al] times, isn’t 
it? A. That is correct. [65] 

Q. That was part of the records of the winery, 
indicating the quantity that was there? 

A. They did not carry records indicating what 
was there. The records indicated what went into 
the tanks from the winery and was used for dis- 
tillation. 

@. Did you, in arriving at your computation, 
measure the material in both tanks, or just one of 
the two distillmg material tanks? 

A. There was material only in one. 

@. Did you measure the other tank? 


nee Ves. 

@. Did you make a gauge, yourself, of the other 
tanks ? A. The tank was empty. 

(. The other tank was empty ? A. Yes. 


@. Now, then, as to the removal of the distilled 
spirits from the winery premises, do vou know the 
method of that removal and can you state it at this 
time ? 

A. At that time the winery had a fortifying 
room located on the other side of the road, and it 
was transferred by pipe-line into the fortifying 
room, and into the fortifying tank. 
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Q. That was a separate room and_ establish- 
ment apart from the distillery? 

A. It was part of the winery premises. 

Q@. But it was separate from the distillery, it- 
self ? A. Yes. 

Q. And on the two receiving tanks for the 
brandy to which vou testified as to the overflow, 
are there any locks or padlocks on those tanks? 

A. The outlet valves were locked. The manhole 
at the top of the tank is locked with Government 
locks. 

(). In whose possession were the locks on this 
occasion? [66] 

Mr. Guerard: If he knows. 

Mr. Fouke: If you know. 

A. ‘They are in the possession of the gauger 
assigned to the plant. Mr. Browning was assigned, 
and I presume they were in his possession, but I 
could not say definitely. 

Q. Are there any keys made available to the 


winery manager or distiller? A. No. 
Q. The Government has all of the kevs to the 
outlets to the tanks, is that right? A. Jes. 


Q. Now, was there on the winery premises, if 
you know, a distillery warehouse ? 

A. They did have one, that was located just 
back of the fortifying room. 

@. And in the event any brandy was removed 
from the distillery to the warehouse it would have 
to be removed from the distillery, itself, and into 
the distillery warehouse ? 
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A. The distillery warehouse I think was part of 
the distillery premises, and it would be removed 
from the proof distillery to the Internal Revenue 
bonded warehouse. 

@. A separate premises under lock and key? 

A. Yes. 

Q. Under the care of a bonded storekeeper, a 
Government official ? 

A. The same gauger would look after that. 

Q. You said you looked at these plans. Did you 
observe whether there was a faucet on the distill- 
ing material line connecting to the distillery ? 

A. I did not observe that. 

Q. Did you observe whether there was a fau- 
cet on that particular [67] line? 

A. I dent recall that it was shown on the 
plans. 

Q. Isn’t it a requirement, if you know, that in 
setting up a fruit distillery it is necessary and a 
prerequisite that the plans be approved by the 
Alcohol Tax Unit of the United States Govern- 
ment prior to authorizing one to engage in the 
distillery business ? A. That is correct. 

Q. And any variation in these plans and in the 
physical equipment must be approved by the offi- 
cial in charge of that branch of the Federal Gov- 
ernment, is that not correct? 

A. It should be approved by the gauger assigned 
to the plant. 

Q. By the gauger assigned to the plant? 

tn Yes. 
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Q. ‘Then new plans are prepared to cover those 
changes ? 

A. They are not prepared for minor changes. 

Q. Do you know of your own knowledge whether 
there was ever approval sought and obtained for 
the installation of a faucet in the distilling mate- 
rial line? A. No, I do not. 

Mr. Fouke: No further questions. 


Redirect Examination 


Mr. Guerard: Q. You testified that when you 
visited the plant on December 28th that you i1n- 
terviewed one Joe Renteria; is that correct ? 

A. Yes. 

Q. Did he tell you the nature of lis employ- 
ment? 

A. He said he was the night still operator. 

@. He said he was the night still operator? 

A. Yes. 

@. On the same occasion vou testified that you 
met Mr. Groci. [68] A. Yes. 

@. Did he state to you what his position was 
with the winery ? A. He was vice-president. 

Q. In one of the exhibits on file in the case Mr. 
G. B. Antonini signed certain papers as president 
in vour presence, 1s that correct ? 

A. Thepas coureéci. 

@. What did he state with respect to his posi- 
tion with the winery ? 

A. At the office of Mayhew & Company he was 
introduced to me as the president of the company, 
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and he signed the papers as president and swore 
to them. 

Q. ‘To vour personal knowledge, you don’t know 
the occupations of these various persons, do you? 

A. No. 

Q. You base your statement upon the claims 
made by those particular persons, do you? 

A. Yes. 

Mr. Fouke: I object to the questions as leading. 

The Court: The objection will be sustained. 

Mr. Guerard: Q@. Upon what ground did you 
make the statement that Joe Renteria was night 
still operator and Mr. G. Groci was vice president, 
and Mr. G. B. Antonini was president of the Liver- 
more Winery, Ine. ? 

Mr. Fouke: I object to that as ealling for the 
conclusion of the witness. 

The Court: He may answer. 

A. The position of Joe Renteria was _ estab- 
lished to my satisfaction by his statement and by 
the statement of Mr. Browning, [69] who was the 
gauger at the premises, who said he had seen Mr. 
Renteria there for the period of his assignment. 
The position of Mr. Groci was based on his state- 
ment, and there was the further fact that I made 
an inspection of the bonded winery in February 
of 1936 and at that time Mr. Groci also said he 
was vice president, and Mr. Antonini, as I said, 
was introduced to me at the office of Mayhew & 
Company as the president of the winery and signed 
the document as president. 
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Q. Now, in all of your investigations, whether 
based upon the information given to you by Mr. 
Antonini and Mr. Groci as to the amount on hand 
prior or up to midnight of December 26, you used, 
did vou, the records in estimating the amount of 
the loss ? 

A. The amount of the actual loss on which the 
assessment was based was taken from the records 
of the still operator as to the amount that was 
on hand, less the amount which we found on hand 
at the time of the inspection. The other ecalcula- 
tion as to the calculated yield from the distilling 
material and the amount removed, leaving the bal- 
ance that should be on hand, was a figure that was 
arrived at by comparison in order to determine that 
the figures given to me were reasonable. ‘The assess- 
ment is based on the amount that was shown on 
hand by the records at that time. 

Q@. That indicated a net loss of 1619.56 wine 
gallons as being taxable? 

A. Proof gallons. 

Q. Proof gallons as being taxable? 

A. That is correct. [70] 

Mr. Gwerard: No further questions. TY out 
Hfonor please, that completes the Government’s 
case, with the exeeption that I have drawn a stipu- 
lation—I have not had a chance to read it, I dic- 
tated it this morning—with respect to the testimony 
of Mr. Browning. I was not able to get it vesterday 
on account of a matter that arose in my office and 
could not get any stenographic help until this morn- 
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ing. [I now present it to you, Mr. Fouke, to see 
if we can agree upon it. J would state, 1f your — 
Honor please, that it is based entirely upon infor- 
mation which Mr. Browning furnished some time 
ago, and every statement contained in this stipu- 
lation is in Mr. Fouke’s possession. 

Mr. Fouke: Of course, that 1s not a matter of 
record at the present time, and it is not admitted 
in evidence, that is just arguing the case. 

Mr. Guerard: Might I suggest a recess in or- 
der to enable him to read this? 

Mr. Fouke: We could not stipulate to this, be- 
cause it states a lot of things that we, ourselves, 
do not know, and we question the accuracy of the 
statements made. 

Mr. Guerard: I do not see how counsel can reach 
that conclusion, when he has not even read it. 

Mr. Fouke: I have already read part of it. 

Mr. Guerard: I suggest that the matter be left 
open, and I think the proof to be submitted by 
the defendant will fairly substantiate every state- 
ment that is made and included [71] in this stipu- 
lation. 

The Court: He won’t enter into the stipulation, 
so what is the next step? 

Mr. Guerard: It puts us in an embarrassing po- 
sition, because, as I explained to you yesterday, 
the witness, Mr. Browning, had a heart attack in 
my office and he is not available as a witness for 
the Government. As a matter of fact, the state- 
ments contained in this stipulation have already 
been testified to by Mr. Bulfinch, and this stipula- 
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tion is nothing more than a corroboration of the 
testimony which has already been given. 

The Court: He won’t enter into the stipulation. 
That is the answer to that. 

Mr. Guerard: Of course, it is simply corrobora- 
tive evidence. 

Mr. Fouke: JI have read enough of it now to 
say that I could not enter into this tvpe of stipula- 
tion; if it is only corroborative evidence, which it 
does not appear to me to be, that is one thing. We 
ean stipulate if Mr. Browning were here he would 
testify to the same effect in so far as he was pres- 
ent, as Mr. Bulfinch has testified. 

My. Guerard: If the stipulation is to the effect 
that 1f Mr. Browning were present he would tes- 
tify to the same facts that Mr. Bulfinch has testi- 
fied to, that is satisfactory to me. [72] 

Mr. Fouke: If M1. Browning were present, but 
if he was not present at the time these statements 
are alleged to have been made then, of course, we 
would not consent to this stipulation. 

Mr. Guerard: You will stipulate only to what 
occurred on December 28th ? 

Mr. Fouke: That is right. 

Mr. Guerard: As shown by the testimony of Mr. 
Buifineh ? 

Mr. Fouke: Yes. 

Mr. Guerard: We agree to that stipulation, if 
your Honor please, and the plaintiff now rests. 

Mr. Fouke: That is with the understanding that 
it is subject to any of our motions to strike; in other 
words 
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Mri Guetard: That is right. 

Mr. Fouke: Now, if your Honor please, I would 
like at this time to make a motion for judgment 
in favor of the defendants. Before making that 
motion I would lke to make a motion to strike 
out the following exhibits of the plaintiff for the 
reasons presented at the time that they were offered 
in evidence. 

As to Plaintiff’s Exhibit No. 1, that it does not 
appear thereon nor therefrom that the individual 
designated as G. B. Antonini was the president 
of the winery, namely, Livermore Winery, Inc., 
on that date, in that where the signature for presi- 
dent is supposed to have been indicated no signa- 
ture appears at this particular point, and in veri- 
fication it does [73] not indicate that Mr. Antonini 
signed it as President of the Livermore Winery, 
Ine., hence not binding upon that defendant, nor 
upon Saint Paul Mercury Indemnity Company. 
On the further ground there has been no founda- 
tion laid to establish that this was filed for or on 
behalf of the Livermore Winery, Inc. I think your 
Honor may want to tule on each one separately. 

The Court: The motion will be denied at this 
time. All of these motions may be renewed after 
the submission of the case. 

Mr. Fouke: Then there is no need of going on 
with a statement with regard to this. 

The Court: No, just so you have your record. 

Mr. Fouke: Then I would hke at this time to 
renew my motion for judgment in favor of the de- 
fendants Saint Paul Mercury Indemnity Company 
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of Saint Paul, a Delaware corporation, and Liv- 
ermore Winery, Ine., a California corporation, on 
the ground that plaintiff has failed to introduce 
evidence in accordance with or to prove the alle- 
gations contained in either the first or second 
cause of action to the extent that these allega- 
tions have been denied by those defendants. 

In particular, I would like to eall your Honor’s 
attention to the fact that under paragraph 4 on 
page 2 of the complaint the then-existing statute 
is set forth covering the question as to the time 
for the payment of any tax which may have at- 
tached in connection with distilled spirits. 

First, I might point out to your Honor that 
under the law [74] at the time of the manufacture 
of distilled spirits a tax attaches but does not be- 
come due or payable unless and until that particu- 
lar material is either on the one hand assessed 
after having been gauged and proofed, and then, 
secondly, removed from the premises where the ma- 
terial was distilled. 

As I pointed out, there was another remedy 
available to the plaintiff, if they had seen fit to 
have proceeded, namely, to have endeavored to as- 
certain and to have made an arbitrary assessment 
based upon the quantity of distilling material that 
might have been brought to the respective tanks 
and to the distillery premises, and then to have pro- 
ceeded in order to effect the collection of the tax. 
The procedure that plaintiff has elected to follow 
is one of two alternatives. In this instance it 1s 
one where the spirits allegedly were removed to a 
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place that is not bonded. Had they been removed 
to the distillery warehouse that would have been 
a bonded warehouse and it would not have been 
necessary to pay the tax until the expiration of or 
on or about before eight years from that date. 

My. Guerard: Might I make this interpolation ? 
In the amended answer as filed, in paragraph 6 
thereof, you admit the allegations of paragraph 4. 

Mr. Fouke: I am not denying the allegation. 
As a matter of fact, | am relying upon that alle- 
gation and other allegations which were admitted 
as the basis for this motion for judgment in favor 
of the defendants. I quote from paragraph 4 of 
the [75] complaint, commencing with line 5, page 
3. This is from section 1150, Title 26, United 
States Code, 1934 Edition: 


‘“(b) Time for payment; bonded distilled spir- 
its; distilled spirits not bonded. The tax upon 
any distilled spirits, removed from the place where 
they were distilled and not deposited in bonded 
warehouse as required by law, shall, at any time 
within the period of limitation provided in _ sec- 
tion 1432, when knowledge of such fact is obtained 
by the Commissioner, be assessed by him upon the 
distiller of the same, and returned to the Collector, 
who shall immediately demand payment of such tax 
and, upon the neglect or refusal of payment by the 
distiller, shall proceed to collect the same by dis- 
traint. But this provision shall not exclude any 
other remedy or proceeding provided by law. Re- 
vised Statutes, section 3293.” 


142 St. Paul Mercury-Indemmnity Co., et al., 


Now, to proceed further, the allegation is made 
under paragraph 5, which has been denied as to 
the quantity of distilled spirits alleged to have been 
distilled in a particular month as to which your 
Honor heard the evidence and the testimony as to 
the failure to include in the computation in arriv- 
ing at this figure distilling material in overflow 
tanks having a substantial number of gallons ea- 
pacity in arriving at the calculation in question. It 
1s our position that it was incumbent upon the 
Government to establish the fact, first, that a tax 
had assessed and to establish the method and the 
form of [76] arriving at that tax, and then a com- 
phance with the regulations and rules and laws 
relative thereto as to the imposition and assess- 
ment of that tax and the efforts made im connec- 
tion with the collection of that tax, all of which it 
is our position has not been set forth nor estab- 
lished so far as the testimony that has been intro- 
duced. 

Then the more crucial point, 1f your Honor 
please, in paragraph 6 of the complaint. The com- 
plaint alleges without specifying the exact date 
that on December 26th and 27th the Livermore 
Winery removed from the premises the same quan- 
tity of the distilled spirits and that the tax thereon 
fixed by this section became due and payable, and 
mind vou, not until there had been a removal from 
it, and then we hear testimony to the effect that 
there was no distilled spirits removed from the 
premises. As a matter of fact, this 1s the eist of 
their cause of action, that it had been removed, and 
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in the examination of the witnesses they have indi- 
eated, that is the one that testified, did not observe 
any removal of the distilled spirits, and that that 
which he gauged and checked on was only that 
within the distillery premises, itself. There is no 
evidence to support the allegation, in my opinion, 
here, and none that has been introduced so far as I 
could at this time recall indicating wherein any 
distilled spirits so alleged to have been removed 
in any quantity whatever has been removed from 
the premises. Moreover, the testimony was that 
so far [77] as the manufacture is concerned that 
probably there was no action on December 27th 
and as a matter of fact if the loss oecurred by 
reason of the closing down of the still at or around 
12 o’clock, that any loss would have been suffered 
on the 27th rather than on the 26th of December, 
1936. 

They have alleged in paragraph 7 that in com- 
phanee with law they levied and assessed against 
the defendant this tax, and yet we have no in- 
formation, no evidence introduced indicating the 
method of procedure that has been followed. All 
that we have is an exhibit that was mtroduced to 
the effect that there was mailed to the Livermore 
Winery at Livermore, California, the notice and 
demand for tax, and also a notice and demand for 
a payment without any evidence it was mailed 
within the statutory period, the number of days that 
is required in connection with that notice; hence 
there has not been a compliance with the law in so 
far as that is concerned. 


144 St. Paul Mercury-Indemmty Co., et al., 


Then we have attached under that paragraph 
as an exhibit to the complaint an alleged notice 
which is admitted of May 25, 1939, making demand 
upon Livermore Winery and the Saint Paul Mer- 
eury Indemnity Company. That, incidentally, has 
been introduced in evidence here as Plaintiff’s Ex- 
hibit No. 3, in which the same information appears. 
Hence, it is our contention that there was not a 
notice as required or any compliance with the law 
advising the Saint Paul Mercury Indemnity of 
the amount of its ability, if any, as surety under 
the bond which [78] was admitted, and conse- 
quently we believe that as a surety they are enti- 
tled to be notified as to what hability they might 
expect, and what, under those circumstances, they 
must meet and be able to establish, all of which 
was Incumbent upon the plaintiff to establish. 

We have denied both specifically and generally 
that there was any sum of money that was owing 
to the Government. And under the decision of 
United States v. Freeman, 157 Fed. 195, it has 
been held that it 1s sufficient defense on the part 
of the defendant to merely deny that they were not 
indebted in any sum whatever in connection with 
that which was sued upon, and that the Govern- 
ment has the burden of proof of establishing the 
tax, if any, and hhow it was arrived at. 

Now, it is because of those facts we are asking 
that there be a judgment in favor of the defend- 
ants. 

The Court: I am going to deny all of these mo- 
tions at this time, with this thought in mind; you 
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may renew them at the close of the case, so that 
you do not lose any of your rights. 

Mr. Guerard: Your Honor does not want me 
to go on with the argument of the case? 

The Court: No. 

Mr. Fouke: At this time I would hke to eall 
Mr. Antonini. [79] 


G. B. ANTONINI, 
called as a witness for defendants; sworn. 


The Clerk: @Q. Will you state your name to the 
court, please? 

A. G. B. Antonini. 

Mr. Fouke: @Q. Where do you reside, Mr. An- 
tonini ? 

A. 798 Green Street, San Francisco. 

Q@. Were you residing there on December 30, 
1936 ? A. Yes. 

@. I hand you what purports to be a letter, re- 
ferring to Plaintiff’s Exhibit No. 4, purporting 
to bear your signature, dated December 30, 1936, 
and addressed to the District Supervisor, Internal 
Revenue Service, Alcohol Tax Unit, San Francisco, 
California, and ask you whether or not this is your 
signature, or a reproduction of your signature. 

A. That is my signature. 

Q. That is your signature? Ae Wes: 

Q@. Will vou tell me at what time and place 
your signature was affixed to the original of this 
document ? 
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A. I think it was in Mayhew’s office. 

@. In whose office? 

A. Mayhew’s office. 

@. Where was that? 

A. I don’t know the number, it was on Market 
Street. 

Q. In what city? A. San Franciseo. 

Q. Do you know who else was there on that oc- 
casion ? 

A. There was somebody else there, I don’t recall 
now, I could not tell you who was there. 

Q. Have you any recollection as to how many 
people were there? [80] 

A. I know there were two or three parties there, 
I couldn’t remember who it was. I know Mr. May- 
hew was there. 

Q. Do you recognize anybody in the courtroom 
as having been present on that occasion ? 

A. I don’t know. 

Q. Do you recall whether this gentleman—would 
you please stand up, Mr. Bulfinch—do vou reeall 
this gentleman being present on that occasion? 

A. I may be mistaken, but I don’t think I ever 
seen him; I don’t remember ever seeing him before. 


Mr. Guerard: Let the record show that the wit- 
ness who stood up was Mr. Bulfinch, who has here- 
tofore testified. 

Mr. Fouke: Q. Now, then, directing your at- 
tention to the contents of this letter, which 1 would 
like to have you examine, were you on that date 
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familiar with the facts that are set forth in that 
letter ? A. J was not. 

Q. Can you give any explanation as to this in- 
formation and how it was placed in this document? 

A. Well, I don’t remember. I was in Mayhew’s 
office and that was made up, on Market Street, but 
I was not familiar with that, because I was not 
on the premises, I didn’t know anything about it. 

Q. You say you were not on the premises. Were 
you engaged in other business ? A. Yes. 

Q@. What business were you engaged in on De- 
cember 26, 1936, other than President of the Liv- 
ermore Winery? | 

A. You mean outside of that? 

@. Yes. 

A. I was in the garage business. [81] 

Q. How much of your time was devoted to each 
business ? 

A. Well, I would go from one place to the other. 

Q. About what proportion, 50 per cent in each, 
or 10 per cent in one place, or 20 per cent? 

A. I would put in some time in one place and 
some time in the other. 

@. Where did you put in your time as to the 
Livermore Winery? 

A. Well, in the San Francisco office. 

Q. Where was the office of the Livermore Win- 
ery at that time? 

A. Broadway Street between Kearny and Mont- 
gomery. 
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Q. It was not located on another street on that 
occasion, on Clay and Fillmore? 

A. Well, I was not connected with the firm at 
that time, at all. 

Q. So that on December 30, 1936, the office of 
the Livermore Winery was on Broadway ? 

A. Broadway. 

Q. On Broadway Street in San Francisco? 

A. Yes. 

@. It was not at the corner of Clay and Fill- 
more ? 

A. Wo, I don’t know anythine about taag Be 
cause I was not connected with it then. 

Q. In connection with your duties with the Liv- 
ermore Winery, were they in San Franeisco or 
elsewhere ? 

A. When I was connected with the Livermore 
Winery I was in San Francisco; the winery was In 
Livermore. The main office was in San Francisco. 

@. What particular duties with respect to the 
Livermore Winery did you handle and where? 

A. San Francisco. 

Q. What did you do? 

A. I signed different papers for the [82] cor- 


poration. 
Q. On December 26, 19386, were you in Liver- 
more, California ? K. Wo. 


Q. Were vou in Livermore on December 27, 
1936 ? a. Wo. 

Q. Or December 28, 19362 

A. I don’t think so. 
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Q. Or December 29, 1936? 

A. No, I was not there at that time, at all. I 
know I was not there those days. It is so long ago 
I don’t remember what days I was there, but I 
know I was not there those days, I was in the City. 

Q. You knew you were in the City? 

A. I was in the City. 

@. According to this letter it says, ‘‘At 11:50 
p.m. Saturday, December 26, 1936, the distiller, 
Joe Renteria, attached a warehouse hose to valve 
into the distilling material pipe-line leading to top 
tank and turned on water, the purpose being to 
flush out pipes and column through the slop line. 
The distiller neglected to open the valve, and if 
such had been done the water would have passed. 
through the still discharging through slop line. The 
water was turned off by an employee at the plant 
at 9:15 a.m. Sunday morning, December 27, 1936. 
It was then discovered that the oversight on the 
part of the distiller in not opening the slop line 
valve caused the water to run through the still and 
overflow brandy receiving tank No. 2, which was 
in use at that time, and which held approximately 
1854 gallons of brandy at 155 proof, or 2673.70 
proof gallons. Receiving tank No. 1 was not in use 
and was found [83] half full of water.’’ 

Did you make that statement on that occasion ? 

A. I made no statement of that at all because 
I didn’t know. I must have got that in Mayhew’s 
office from some person, I don’t know who it was. 
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We had some discussion there, and then Mr. May- 
hew gaye me something to sign. 

Q. Do you know Joe Renteria ? 

A. I may have known him at that time because 
he was up there, but if I saw him now I don’t think 
I would recognize him. 

Q. Did you have any discussion with Joe Ren- 
teria between December 26 and December 30, 1936? 

A. I didn't see him at that time, I never seen 


Q. Did you have any discussion with him? 
A. No. 

Q. You never talked with him? 

A. Never talked with him. 

Q. Then you don’t know of your own knowl- 
edge that these statements are true as to what the 
distiller Joe Renteria may have done on that par- 
ticular day, December 26, 1936, do you? 

A. No, I don’t know anything about it. 

@. Nor do you know whether he attached a 
warehouse hose to the valve into the distilling mate- 
rial pipe line leading to top tank and turned on 
the water? A. No. 

Q. Nor for what purpose that was done, it was 
intended for? 

A. I don’t know. I am not familiar with the 
situation, at all. 

Q. You are not familiar with the situation, at 
all? A. No. 

Q. Then you don’t know whether the distiller 
neglected to open [84] the valve and if such had 
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been done the water would have passed through 
the still discharging through slop lime? 

A. I didn’t know anything about it. 

Q@. Nor do you know whether the water was 
turned off by an employee at the plant at 9:15 a. m. 
Sunday morning, December 27, 1936, of your own 
knowledge ? A. No. 

@. Nor, as it is stated there, it was then dis- 
covered that the oversight on the part of the distiller 
in not opening the slop line valve caused the water 
to run through the still and overfiow brandy receiv- 
ing tank No. 27? 

A. I don’t know anything about it. 

Q. Do you know where this information was ob- 
tained from? 

A. Well, just as I say, [ must have got-that in- 
formation in Mayhew’s office. 

Q. Did you have any information before you 
came to Mr. Mayhew’s office on this day? 

A. I heard that something was happening in the 
winery from Mr. Groci, but I don’t know anything 
about it, because I was not there. 

Q. Then did you write this letter, yourself ? 

A. No. 

Q. Was it written by you or your dictation— 
did you dictate it to anyone? A. No. 

Q. Did you authorize anybody to dictate it for 
you in this form? pee ivdidh not. 

@. When did you first see this letter? 

A. TI see that letter now, but as I say, if I signed 
it I must have signed it at that [95] time, and if I 
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signed it at that time I signed it on the advice of 
Mr. Mayhew; it was probably told me to sign it. 

D. Do you know whether Mr. Mayhew was pres- 
ent on that occasion? Was he or not? 


A. If think he was. 


Q. You said there were two or three people 
there. 


A. There were other people there besides May- 
hew and I, but I don’t know who they were. 


D. Do you recall at this time who handed this 
letter to you? | 

A. I don’t know, it is so long ago I couldn’ 
remember. 


Q. But you do recall that it was prepared and 
handed to you? 

A. It was prepared and handed to me; there was 
some discussion and then Mr. Mayhew advised me 
to sign it. 

Q. Were any of these statements made by any 
of the gentlemen present other than Mr. Mavhew, 
if he was present ? 

A. Well, as I say, somebody besides Mr. Mayhew 
was there, but I don’t know who it was, I couldn’t 
remember who it was. 

Q. Do you recall whether it was any officer of 
the United States Government ? 

A. Well, IL guess it was some agent or some in- 
spector, or somebody, but I don’t remember the 
name; [ don’t remember who it was because it was 
too long ago; there must have been somebody there. 


us. United States of America 153 


(Testimony of G. B. Antonini.) 

Q. Do you know whether that representative 
made this statement to you at that time? 

A. I don’t remember, it is impossible for me to 
remember, it was a long time ago and I don’t re- 
member. 

Q. Do you recall having signed the original of 
this exhibit in [86] the presence of A. F. Bulfinch 
on the 30th of December, 1936? 

A. Well, I don’t remember, I couldn’t say. May- 
be I did, maybe not; I don’t remember; I couldn’t 
say one way or the other. 

Q. Do you recall having been sworn and sub- 
scribing to this statement on that occasion ? 

A. Maybe I did and maybe not. I don’t think I 
did. I don’t think I would swear to anything. It is 
my recollection that I did not swear to anything, 
but still I could make a mistake. It is too long ago 
for me to remember, but I would say no. 

Q. As to the rest of the information in here, this 
was all prepared and put in here and you had no 
knowledge of it at that time? 

Bo hat ie Trent. 

Mr. Guerard: Don’t lead the witness. 

The Court: He does not remember anything 
about it, that is the substance of it. 

Mr. Fouke: He did testify that he personally 
did not write it and it was not written at his diree- 
tion, and he does recall that there was someone ‘pres- 
ent. 


The Court: Do you remember who was present? 
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A. There was somebody there, but I couldn't 
say who it was, it is too long ago, I don’t remember. 

Mr. Fouke: Q. Your testimony is you did not 
dictate it, and you did not authorize 1t? 

A. I had nothing to do with the writing or dic- 
tation. | 

Q. You signed it because you were told to sign 
it? [87] 

A. I was pretty close to Mr. Mayhew and he 
advised me to sign it. 


Cross-Examination 

Mr. Guerard: Q. Mr. Antonini, there is no 
question but what you signed this paper that has 
just been exhibited to you? 

AY What I signed 14, yes. 

Q. You admit you signed it? 

A. That is my signature. 

Q. You admit that you signed it in your official 
capacity as president of the Livermore Winery, 
Inc., did you not? 

A. Well, I signed as president at that time, ves. 


@. You were president? A. Yes. 

Q. You admit that you signed it in your official 
capacity, do you not? A. Yes. 

@. You were the president? A. Yes. 


Q. But as I understand the substance of vour 
testimony if is that while vou signed it, and you 
admit signing it, you did not actually see the typ- 
ing of the letter? 

A. ‘That is the letter, no. 

Q. You don’t know who typed it? a, Me. 
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Q. You don’t know who was present except pos- 
sibly Mr. Mayhew, is that correct? 

A. I saw Mr. Mayhew there. 

Q. Mayhew was there? A. Yes. 

Q. Tell the Court who Mr. Mayhew was. 

A. He had an office where they make the reports 
for the Government for the winery. 

The Court: Is he a Government officer? 

A. No, he is not a Government officer. He is a 
man in business and they charge [88] so much a 
month to make out the reports. 

Mr. Guerard: Q. In other words, he was work- 
ing under your direction, was he, a servant of the 
corporation ? 

Mr. Fouke: I object to that on the ground that 
the question has already been asked and answered, 
and he said he was in business and charged so much. 

Mr. Guerard: ‘This is cross-examination. 

Mr. Fouke: But I am making that objection. 

Mr. Guerard: Q. Mr. Mayhew was paid by the 
winery for the services which he performed? 

A. Yes, any winery that he takes care of those 
things, make a report or anything like that, they 
certainly have to be compensated. 

@. And he was present when this data was ac- 
cumulated and dictated to someone and later signed 
by you, isn’t that a fact? 

A. I don’t know who dictated it, I signed it, be- 
cause my signature is there. I know that, but I don’t 
know who dictated the letter, I don’t know that. 

Q. Mr. Antonini, is it customary for you as 
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president of this corporation to sign papers and 
swear to them and not know the truth of the con- 
tents of the documents which you signed ? 

A. Well, I suppose it was read to me, and I knew 
what I was signing, because I read the document 
there; we had a little discussion and then Mr. May- 
hew told me to sign it. 

@. You believed it to be true when you signed it, 
didn’t you? 

A. Well, that was the information they gave me, 
but I wasn't [89] there to know it was true or not. 

Q. But upon that information you believed it to 
be true? 

A. I took it for granted. I suppose I was advised 
by Mr. Mayhew to sign it and I signed it. 

Q. Even today you admit that it is true, don’t 
you? 

A. I don’t know if 1t was true or not; I Was 
not there to certify it was true; it was represented 
to me that way, but I don’t know if it is true, or 
not. 

Q. You don’t know whether it is true, or not? 

A. I don’t know, no. 

@. But you signed it? A. I did sigh 1 

@. Now, you say vou were not at the plant on 
December 26th, 27th, 28th, 29th, and 30th of De- 
cember, 1936. Is that correct? You were not at Liv- 
ermore, were you? A. No, I was not there. 

Q. That is your testimony ? 

A. That is my recollection. 

Q. Where were you on December 22, 19362 
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A. I don’t remember. 

Q. Where were you on January 1, 1937? 

A. Well, you ask me something I couldn’t an- 
swer. 

Q. In other words, you are simply guessing that 
you were not there on December 26th? 

A. I am pretty sure I was not; that was after 
Christmas and I was at home. I would go up to 
Livermore once in a while, I couldn’t say I was 
just there a certain day, because I don’t know the 
day. I used to go there, I used to go several times, 
and I couldn’t tell you the day I was there. 

Q. It is your testimony that the office of the 
winery in [90] December, 1936, was on Broadway 
Street in San Francisco? A. Yes. 

@. Didn’t the winery have some sort of an of- 
fice where records are kept at Livermore also? 

A. Well, there was bookkeeping in the winerv 
and there was also bookkeeping in the office. What 
do you mean, what kind of records do you mean? 

Q. Well, is it true that all the records pertain- 
ing to manufacture of brandy or distilled spirits, 
or whatever you were making out at Livermore 
was kept at Livermore and not at the Broadway 
address that you have just stated ? 

A. I think they were compelled by the Govern- 
ment to keep them at the winery. 

Q. I think that answers the question. They were 
kept out there? A. Yes. 

Q. In the office in San Francisco what records 
would you keep there, if any? 
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A. Well, we had the seal, and also the collec- 
tions, and things like that. That is what I call the 
office. 

Q. Did you ever talk to Mr. Renteria about this 
matter? A. I did not talk to him. 

@. You never have? 

A. I don’t think I talked to him. Maybe I talked 
a little to him if I saw him when I came up to the 
winery. I don’t remember if I did. 

Q. You did not talk to him vesterday? 

A. I was not here vesterday; I did not see him 
yesterday. 

Q. You were not here yesterday? A. No. 

Mr. Guerard: Mr. Renteria, will you please 
stand up? Is Mr. Renteria in court? (No response. ) 

Q. Was Mr. Groci the vice-president of your 
winery ? A. Yes. 

Q@. What were his duties? 

A. He was out at the winery at Livermore, in 
charge of the winery. 

Q. He had charge of the winery ? 

A. He took care of the winery. 

Q. In other words, he was in charge of the manu- 
facture, is that right? 

A. I don’t know what he was in chafge of. I 
know he took care of the winery. That is all I know; 
what department he was in charge of I couldn’t 
tell you. 

Q. The Livermore Winery, Ine. is a corporation, 
Is it not? A. Yes. 
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Q. You were duly elected president of that cor- 
poration ? A. Yes. 

Q. And Mr. Groci was duly elected vice-presi- 


dent ? A. At that time, yes. 
Q. You both held those positions on December 
26, 27, and 28, 1936, is that correct? A. Yes. 


Q. As I understand it, in order to be as brief 
as possible, this exhibit No. 4 which has been shown 
to you, I think you have admitted signing that in 
your official capacity, is that correct? A. Yes. 

Q. And it bears the official seal of the corpora- 
tion, does it not? 

A. I don’t see any seal of the corporation there. 

Q. I will show you Exhibit No. 4, which you 
have heretofore seen, and call your attention to the 
seal appearing on the second page thereof, and ask 
you if that is the seal of the corporation. [92] 

A. Oh, yes, I didn’t see it, that is right, that is 
the seal of the corporation. 

That is the seal of the corporation ? 
Yes. 

That seal was in vour office, was it not? 
In Mr. Mayhew’s office. 

He was your agent, is that right? 

. Well, he was employed by the winery. 
The Court: Is that all from this witness? 
Mr Guerard: That w all. 


>OPOPOS 


Redirect Examination 


Mr. Fouke: Just one question on that seal. Was 
this seal affixed in your presence? 
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A. I couldn’t remember if that was done. Mr. 
Mayhew put the seal of the corporation on these 
papers; I couldn't say if he did it when I was there 
or when I was not there, I don’t remember. 

Q. Was Mr. Mayhew on the salary roll as an 
employee of the Livermore Winery on that day, or 
did you hire him for different jobs from time to 
time and pay him for his services? 

A. No, I think we used to give him so much a 
month; he used to charge very little. 

Q. Was he an employee of yours, or merely hired 
to render independent service to the corporation ? 

My. Guerard: I object to the question. 


Mr. Fouke: 1 will reframe the question. @. 
Was Mr. Mayhew engaged in business on Market 
street under [93] his own name on December 30, 
1936? A. He was. 

Q. Was he handling various accounts for differ- 
ent concerns, do you know? 

A. That was his general business, to do that. 

Q. And the account of the Livermore Winery 
was one of the many that he was handling on that 
occasion, 18 that right? 

A. I presume so, because I know that was his 
business, doing work for different wineries. 

Q. Did you have control over his method of 
corporations or his business, or where he did busi- 
ness? A. No. 

Mr. Fouke: That is all. I would like to call Mr. 
Maloni. 
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ealled for the defendant; sworn. 


The Clerk: Will you state your name to the 


Court? A. John Maloni. 
Mr. Fouke: @. Mr. Maloni, where do you re- 
side, where do you live? A. Livermore. 


Q. Where were you living on December 27, 1936? 

A. Livermore. 

Q. On Sunday morning, December 27, 1936, at 
or about the hour of nine o’clock a.m. where were 


you, if you know? A. I was in the winery. 
@. What winery? A. Livermore Winery. 
Q. Located where? A. West Third Street. 
@. In what city? A. Livermore. 


@. On that occasion what was the reason for 
your presence there, [94] if any? Why were you 
there ? A. I was there to feed the dogs. 

Q. Had you been there prior to that time on 
that day, or did you go there before, or at or about 
that time? A. I go there about that time. 

@. Where did you go on the premises of the 
Livermore Winery at about that time? 

A. I went into the workshop to get the feed for 
the dogs. 

Q. In what shop? A. The work shop. 

@. Where is that located in connection with the 
distillery in the premises of the Livermore Winery? 

A. It is close to the distillery. 

Q. Is it in the same building? 

A. The same building. 
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Q. On that occasion were you employed by the 


Livermore Winery ? A.  Vres 

Q. How long had you been working for that 
concern ? A. Since about November, 1933. 

& 19358 A. Yes. 

@. Were you working for the Livermore Winery 
on December 27, 1933? A. Yes. 


@. Had you been working for them before that 
date? A. Yes. 

Q. Had you been requested by anyone to go to 
the winery to feed the dogs on that day? 

A. Yes. 

Q@. At that time what, if anything, did you ob- 
Serve in the distillery premises where you went on 
that occasion ? 

A. I went inside of the workshop to get feed 
for the dogs and saw brandy [95] running over the 
top of dhe dank. 

Q. It was running over? x. Yes. 

Q. Was it running over at the time you ob- 
served it? A. Yes. 

Q. Did you observe brandy at any other place 
than running out of the tank? 

A. I saw it on the floor. 

Q. As to the floor, if you know, what kind of a 
floor is there in the distillery premises ? 

A. A conerete floor. 

@. In the entire premises? 

A. Part dirt floor. 

@. Did you observe any brandy on the concrete 
floor ? Bn Yes. 
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Q. Did you observe any brandy on the dirt floor ? 

A. I don’t remember seeing any on the dirt floor. 

Q. Did you observe whether the floor was damp ? 

ae Iden} remember, 

Q. Did you see any brandy outside the distillery 
premises ? pa VES, 

Q. Did you see any? A. Yes, on the floor. 

Q. In the distillery premises? 

A. In the distillery premises. 

Q. Now, then, what did you do? Did you ob- 
serve what was causing the brandy to flow over the 
tank ? A. No. 

Q. What did you do at that time, if anything? 

A. JI ran down to call Mr. Kennedy and let him 
know about it, because it was running on the floor. 


Q. Was that Douglas Kennedy? 

A. Douglas Kennedy. 

Q. How far away from the winery did he live? 
A. About three blocks. [96] 

Q. Did you ask him to come to the winery? 
A. Yes. 

Q. Did he come with you? A. Yes. 

Q. 


About what time did you get back to the 
winery ? 

A. About 9:15, fifteen minutes after nine. 

Q. Did you observe what, if anything, Mr. Ken- 
nedy did? 

A. I don’t know exactly what he had been doing. 

Q. After Mr. Kennedy got there did the brandy 
continue to run over the tank? 

A. No, it stopped running right away. 
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Q. What, if anything, did Mr Kennedy do, if 
you know? A. Well— 

Q. (interrupting): If you know, if you saw. 

A. I couldn’t exactly remember what he did. 

@. Did you see him do anything? 

A. No, because he was ahead of me on the steps 
to go up in the still; I don’t know exactly what he 
did. 

Q. You did not go back in the still room again, 
into the distillery room? 

A. Yes, I have been there. 

Q. I mean on that day. 

A. He went ahead of me, I called him from his 
home. 

Q. How long did you remain on those winery 
premises on that day? 

A. I don’t exactly remember, I think I left about 
something about ten o’clock. 

@. About ten o’clock? 

A. Something like that. 

@. Before you left, did anyone else arrive at 
the premises ? A. I don’t remember. [97] 

Q. That you saw? Did you see anybody else come 
there? A. No. 

@. Was Mr. Kennedy still there when you left? 

A. Yes. 

@. Did you see anyone else in the premises be- 
fore you left there? A. No. 

@. You left about ten o’clock ? 

A. Something like that. 

Q. And didn’t return until when? 
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A. The next day. 

@. The next day? A. The next morning. 

Q. The next morning did you see anybody at 
the premises? 

A. Well, Kennedy was there, but I don’t re- 
member who else was there any more. 

@. Was there any officer of the corporation 
there? 

Mr. Guerard: I object to the question as lead- 
ing. A. J don’t remember. 

The Court: He don’t remember. 

Mr. Fouke: Q. Would you say that there were 
any other people there? | 

A. I think there were some working men around 
there, but I don’t remember who was there. 

@. You don’t recall anybody else being there? 

A. No. 

Q@. What time did you get there the next morn- 


ing? A. At eight o’clock. 

Q. That was December 27? A. Yes. 

Q@. What time was it that you left, if you re- 
member ? A. That is December 27? 


Q. December 27. 

A. I think it was a day after the 27th. 

Q.. You were not there after ten o’clock on De- 
cember 27th? [98] 

A. I was there at nine o’clock on that day. 

Q. On the 27th? A. Yes. 

@. And on the 28th you came there and you 
did not see anybody around the place except work- 
men? A. I don’t remember that. 
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Q. What did you say? 

The Court: He said he doesn’t remember. 

Mr. Fouke: You don’t remember seeing any- 
body there? 

A. I don’t know who was there or if there was 
anyone there. 

The Court: Is that all from this witness? 

Mr. Fouke: Yes. 


Cross-Hxamination 


Mr. Guerard: @Q. Are you still employed at the 
winery. A. Not now. 

Q. But you were working there in December of 
1936, and particularly on December 26, 27, and 28, 
is that right? im, Tes! 

Q. On the morning of December 26th you sim- 
ply went to the distillery for the purpose of feeding 
the dogs, is that correct? A. The 26th. 

Q. Yes—no, the 27th. 

A. ‘That was on the 27th. 

Q. On the 27th you were simply there for the 
purpose of feeding the dogs? A. Yes. 

@. While you were there you noticed tank No. 
2 was overflowing ? 

Mr. Fouke: He did not say tank No. 2. 

A. I don’t know which tank. 

Mr. Guerard: @. There was a tank overflow- 
ing? [99] 

A. There was a tank overflowing. 

Q. You don’t know which tank it was? 

A. I don’t remember which tank it was. 
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Q. But you remember that some tank was over- 
flowing ? im 9 Wes: 

Q. You remember that there was also a concrete 
floor there? A. Yes. 

Q. And that some brandy or some distilled 
spirits of some sort was on the concrete part of the 
premises ? "AL Yes. 

Q. But there was none that you saw on the dirt? 

A, I don’t remember. 

Q. Do you know what was done with the spirits 
or whatever might have been on the concrete part 
of the distillery ? 

A. I couldn’t answer that question, I don’t un- 
derstand. 

@. You didn’t sweep it out into the sump, did 
you? A. No. 

Q. In other words, you did not do any work 
there at all other than to perform this chore of feed- 


ing the dogs? A. No. 

Q. Then when you discovered that you notified 
Mr. Kennedy ? Ae Wes 

@. And Mr. Kennedy’s job was what? 

A. Well, he came out and took care of that. 

@. What was his job? 

as ile yas: in chatge, 

Q. He was in charge there, was he? 

A. I don’t know about that, but he used to run 


the still in the day time. 


Q. He was distiller in the daytime? 
A. Yes. 
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Q. Then you went to his house about three blocks 
away ? A. Yes. [100] | 
Q. And came back to the distillery with him? 

A. Yes. 

Q. That is about all you really know about it? 
A. Yes. 

Mr. Guerard: That is all. 


GUIDO GRANUCCI, 
called as a witness for the defendant; sworn. 


The Clerk: Will you state your name to the 
court? A. Guido Granuceci. 

Mr. Fouke: Q. On December 26th, 27th, 28th, 
29th, and 30th, 19386, where did you reside? 
1466 Chester Street, Livermore. 
Were you employed at that time? 
Wes: 
By whom were you employed ? 
Livermore Winery, Ine. 
What were your duties? 
Well, taking care of the details of the work 
around the winery. 

The Court: Manager? Be io. 

ae Superintendent 2 

A. No, Just working in the office. 

@. What were your duties? 

A. Well, taking care of the Government rec- 
ords, and orders from San Francisco, taking care 
of the Government stamps. 


>OrOoP>O> 
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Mr. Fouke: Q. Now, on December 26, 1936, do 
you know whether John Maloni was employed by 
the Livermore Winery ? A. He was. 

Q. Do you know what his dutics were there? 

A. He was doing general work in the winery. 

@. In the winery? A. Wes, 9Et01] 

Q. Did your duties in the winerv include the 
distilling ? 

A. No, the distilling was taken care of by day 
by Douglas Kennedy and Joseph Renteria at night. 

Q. Do you know who the distiller was for the 
Livermore Winery on the day shift on December 
26, 1936? 

A. Douglas Kennedy should have been. 

Q. Do you know whether he was? 

A. Well, I was not there at the time; that was 
his regular shift. 

@. In other words, were you at the winery 
premises on December 26, 1936, to December 30, 
inclusive ? 

A. No, I was in Livermore, but I was not there 
at that time. 

@. You were not there at that time? 

A. No. 

@. Are you connected with the Livermore Win- 


ery at the present time? A. Yes. 
Q. What is your position with the winery? 
A. Secretary. 
@. Secretary of the corporation? 
A. Yes. 
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Q. Are you familiar with the premises of the 
Livermore Winery? A. it ama, 

Q. Were you familar with the premises on the 
date that [ mentioned, at or about that time? 

A. Yes. 

Q. Will you state the number of tanks, if any, 
located in the distilling premises of the winery at 
that time? 

A. ‘There were two distilling material tanks and 
two brandy-receiving tanks. 

Mr. Guerard: How many tanks in all? 

A. Four tanks, then [102] we had the singling 
tank, the charging tank, and an overflow tank. 

The Court: How many, in all, at that time? 

A. There were seven at that time, approxi- 
mately. 

Mr. Fouke: Q. Do you know approximately 
the capacity of those sump tanks 1 and 2? 

A. Well, there was one approximately 200 gal- 
lons, and one approximately 400 gallons, as I re- 
eall. 

@. You testified there were seven tanks. Was 
one of those tanks what you call a singling tank? 

A. The singling tank holds about 150 gallons. 

Q. Where is that located in the premises? 

A. Below the tribox. 

Q. Is there a distilling material overflow tank? 

A. Yes. 

Q. Do you know about how many gallons capac- 
ity that had? 

A. That would hold approximately 180 gallons. 
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Q. Is there another overflow tank of about 398 
or 400 gallons adjacent to the sump for distilling 
material, just above the sump, to the side? 

A. No, there is a receiving tank. 

Q. “How many gallons was that? 

A. They held approximately 5000 gallons apiece, 
T think. 

Q. They are likewise brandy tanks, are they not? 

A. Brandy receiving tanks. 

Q. What is the capacity of those, if you know? 

A. As I recall about 3000, one of them, and 
about 2200. 

Q. What do you eall the tank which is just above 
the tank under the still? 

A. Singhng tank. [103] 

Q. That is a singhng tank? A. Yes. 

Q. Then there was a distilling material tank 
below the singling tank. About what capacity was 
that? 

A. That was around three or four hundred 
gallons. 

Q. Now, as to the condition of the premises, do 
you know what kind of a floor there was there ? 

A. Well, for the brandy receiving tank we had 
concrete, and in the distillery we had conerete, and 
in the workshop, which was right next to the dis- 
tillery, it was just plain dirt. 

Q. Have you seen the plans of the winery, that 
is, of the distillery—have you seen those in the 
course of vour activities in connection with the 
Winery at any time? A. Oh, yes, I have. 


172 St. Paul Mercury-Indemnity Co., et al., 


(Testimony of Guido Granucéi. ) 

Q. And the area you refer to is within the area 
of the distillery on those plans? A. Yes 

Q. Are you familiar with the operation of the 
still? A. Not very much. 

The Court: He is an office man. 

Mr. Fouke: Q. Have you worked around the 
still at any time? 

A. No. I would not know how to run it. 

Q. Did you ever go in the distillery, itself, in 
connection with your duties, to get any records or 
anything ? 

A. Yes, in making out the reports I would go in 
and ascertain how much distilling material they 
had, what percentage and how much there was in 
the tanks. 

Q. Are you familiar with the general plan of 
the winery and [104] the buildings in the winery 
premises ? A. Yes, I think so. 

Q@. As they were at that time? A. Mee 

Q. What building is adjacent to the distillery 
to the northeast of the winery, do you know? 

A. "There is storage there and also a shipping 
platform. 

Q. By shipping platform what do you mean? 

A. Well, at that time we shipped quite a bit of 
wine 1n barrels, and we had a spur track running 
back of the winery, and the barrels were on the 
platform and loaded onto the ears. 

Q. That was to the north, was it, or northeast? 

A. Northeast. 
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Q. Then at the easterly portion of the building 
what was there? 

A. We had a concrete bonded warehouse for 
storage of brandy. 

Q. For storage of what? 

A. Of brandy, commercial brandy. Part of the 
room was partitioned off and we used that for a 
fortification room. 

@. Was there any connection between that place 
or any means of communication and the distillery ? 

A. Yes, there was a pipeline going from the dis- 
tilery to the fortifying room. 

Q. Was that fortified brandy brought from the 
distillery premises over to the bonded warehouse 
you have just testified to? 

A. The brandy was taken into the bonded ware- 
house, it was first gauged in the brandy-receiving 
room that we had there where we had barrels and 
they were filled with brandy and after they were 
gauged they were stored in the warehouse. . 

Q. They were taken to the warehouse, but as to 
the fortification [105] room there was a pipeline? 

A. Yes. 

@. Was that connected with the receiving tank ? 

A. No. 

Q. Did vou have any keys to that tank? 

A. No, the Government gauger had the key for 
that. 

Q. Were there any other locks on any of the 
other tanks in the distillery premises? 

A. All of the tanks in the distillery premises 
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having brandy were all locked by Government locks 
or Government seal. 

Q. Neither you nor any other officer of the cor- 
poration had a key, did you? A. Mb. 

Q. In order to remove any brandy out of the 
receiving tanks in the distillery premises what was 
it necessary to do or what was done? 

A. Well, there had to be a Government gauger 
present. 

Q. What did he do? 

A. He opened up the valves. 

Q. Did he do anything before he opened the 
valves as to the brandy in the receiving tanks? 

A. If commercial brandy was being made they 
stirred it up and they had to cut it down to a cer- 
tain proof. 

Q. Bring it down to a certain proof, that was 
done before the locks were fastened by the gauger 
with the key that he had? A. Wes, 

Q. Before any process of removal of any ma- 
terial from the brandy-receiving tank commenced, 
is that not true? A. Yes. 

Q. Now, these brandy-receiving tanks, are they 
connected in [106] any way with the still? 

A. They are connected, they have a pipe going 
to them, which was sealed. 

Q. Are there any locks connected with that? 

A. There is a Jock on the manhole of the tank, 
and there is a lock at the valve bottom of each tank, 
and a seal. 

Q. All of those must be opened or removed by 
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the Government gauger in order to permit any 
material to go out? A. “Viet as vient. 

Q. Now, as to the distilling material that was 
used in fortification, you said that it went through 
the pipe from the receiving tank after the pipes 
were opened o1 valves were opened by the gauger 
and the locks removed ? A. Yes. 

@. You said that there is a fortification room 
and a tank to which a pipe is connected that leads 
to the distillery? A. Yes. 

Q. And for that material to go over to the for- 
tification room locks and valves are opened by the 
Government gauger? meee eat is right. 

@. So then it was moved over to the fortifying 
room and placed in a tank there? A. Yes. 

@. Is that tank sealed? 

A. That tank 1s also sealed. 

@. Are there any locks attached to it? 

A. The valve on the bottom has a device that 
goes in about two or three feet, and it is possible to 
hft that up from the tank. 

@. And the brandy or the distilled spirits of 
brandy is then [107] gauged and proofed at that 


point, is it? A. Yes. 
Q. Before it is permitted to be released for for- 
tification purposes? A. That is right. 


Q. And then where does the distilling material 
go after that time, that is, the brandy. 

A. Well, after it is gauged, he takes a reading 
of the brandy and he makes the fortification to 
bring it to a certain proof, and after that is finished 
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he opens the lock and admits the brandy into the 
fortifying tank. 

Q. You mean there are pipes attached to other 
containers ? 

A. ‘There is a valve that dumps right into the 
fortifying tank. 

Q. And in the fortifying tank this brandy goes? 

A. Yes. 

Q. And then from there is removed where? 

A. Back to the winery. 

Mr. Fouke: No further questions. 


Cross-Examination 


Mr. Guerard: I believe you testified that you 
were not familiar with the operation of this still. 

A. I am not. 

Q. So all of the methods of procedure that you 
have talked about right now and just have testified 
to are hearsay, are they not? 

A. Well, I have watched it. 

@. You can tell how vou believe it is operated ? 

A. No, I have watched. 

Q. You have watched, but not operated, your- 
self? A. Not distilled. 

Q. You say you never worked in the distillery ? 

A. No. 

Q. Jixcept as a clerk, in December, 1936? 
A. That is right. [108] 

@. And that you are now the secretary ? 

A. That is right. 

Q 


Now, at that time vou were in charge of all 
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the records that were kept at the Livermore Win- 
ery? A. What is right. 
Q. You kept all of the records? A. Yes. 
Q. And do you know the contents of tank No. 2 
on the mght of December 26th? 
I think 2200, I think it is around 2200 gallons. 
You were not there on December 26th? 
No. 
You were not there on December 27th? 
A. No. 
Q. You were not there on December 28th and 


Oror 


you don’t know what happened ? 

ee linet is fight. 

Q@. With reference to this particular brandy on 
any of those days? Ag Wiis richt. 

(). That is correct? A. That is correct. 

Mr. Guerard: ‘That is ail. 

The Court: We will take a recess now until two 
o’clock. 

(A recess was thereupon taken until 2:00 
o’clock p.m.) [109] 


Afternoon Session 


Mr. Fouke: If your Honor please, certain wit- 
ness whom we had expected to have available are 
not available, and therefore I will conclude our 
case by having Mr. Groci sworn merely to refute, 
and for that special purpose, statements of Mr. 
Bulfinch. 
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called as a witness for the defendants; sworn. 


The Clerk: Q. Will vou state vour name to the 
court, please ? 

A. Guiseppe Groci. 

Mr. Fouke: Q. Mr. Groci, did you have any 
conversation, or was there any conversation in your 
presence and in the presence of Mr. Bulfinch, who 
has already testified, and Mr. Browning on Decem- 
ber 26, 19836—Saturday, December 26, 1936? 

A. I was not in Livermore. 


@. Did you have any conversation with them, or 
was there any conversation had in vour presence? 

A. No. 

@. When they were present? A. No. 

Q. Now, repeating the same question as to Mon- 
day, December 28th, did you have any conversation 
with either or both of those men, or was there any 


conversation had in your presence? A. No. 
Q. When they were present? A. No. [110] 
@. Where were you on December 28, 1936, if 
you know? A. In San Francisco. 


@. Did you have any conversation with Mr. 
Bulfinch or Mr. Browning on December 27th, 1936? 

A. No. 

@. Was there any conversation had in your 
presenee at which other persons were present, in- 
cluding Mr. Browning and Mr. Bulfinch? 

A. No, I never had any. 

Q@. Were you at the Livermore Winery on De- 
cember 27, 1936? A. Yes. 
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@. How do you know that you were at the Liver- 
more Winery on December 27, 1936? 

A. I know because somebody called me up in 
San Francisco and told me there was some trouble 
in the distillery, so I called up Mr. Boone. 

Q. Who is Mr. Boone? 

A. Mr. Boone is in the Alcohol Tax Unit, L 
know him, and I told him there was some trouble 
up in the winery and I wished he would send some- 
body up there. 

Q. What did Mr. Boone say? 

A. Mr. Boone said, ‘‘It is pretty hard to get any 
inspector, L will try, and if I can I will call you 
back 1n fifteen or twenty minutes,’’ and in fact he 
called me back. 

Q. What did he tell you when he ealled back? 

A. He told me he had an agent on the way al- 
ready, and for me to go out. 

Q. Did you go out? A. I went out. 

Q. Other than on that day were you at the 
Livermore Winery on either December 26 or De- 
cember 28? A. No. 

My. Fouke: No further questions. [111] 


Cross-Examination 

Mr. Guerard: Q. Mr. Groci, you are vice- 
president, are you, of the Livermore Winery ? 

A. Yes. 

Mr. Fouke: Just a minute. I move that the 
answer be stricken as improper cross-examination, 
in that he has not testified to that on direct exami- 
nation. 
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The Court: Objection overruled. He may an- 
swer. 

Mr. Fouke: [Exception noted. 

ie Nes 

Mr. Guerard: Q. You were not at the winery 
on December 26, 1936? 

Mr. Fouke: Again I object to the question on 
the ground it has already been asked and answered. 

The Court: He is not bound by your answer. 
He is under cross-examination. 

Mr. Fouke: That is right. 

&. aMo. 

Mr. Guerard: Q. How do you know you were 
not? 

A. Because I know I was in San Francisco. I 
remember now, because they called me up the next 
day on account of trouble, the next morning. 

‘They called you up. Who ealled you up? 
From the winery. 

Who at the winery? 

The winery at Livermore. 

But what person called vou? 

Somebody from the winery called me up. 
You don’t know who it was? 


>OPOPOoPO 


I do not recall the name. They said there was 
some trouble at the winery. 

Q. That was on December 27th? 

A. December 27th. 

Q. Then you testified you called Mr. Boone, who 
is connected with the Internal Revenue Depart- 
ment? &.. °1 aad. 
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Q. How do you know it was Mr. Boone? 

A. Because I know him; I know him a long 
time. 

Q. Did you recognize his voice? 

A. Well, I called for Mr. Boone, and he said, 
“This is Mr. Boone on the telephone.’’ 

Q. But you don’t know Mr. Bonne’s voice do 
you? A. Sure I know. 

Q. You don’t know what Mr. Boone you talked 
to? 

A. Myr. Boone is now in the Aleohol Tax De- 
partment. 

Q. But there might be several Mr. Boones there. 
Which Mr. Boone are you referring to? 

A. He is the supervisor of something, I don’t 
know exactly what it is, but he is in the Alcohol 
Ries Uniti 

Q. He told you to go out there? 

A. I called him from San Francisco, I called 
Mr. Boone, and My. Boone eame on the phone. 

@. What did he tell you to do about it? 

A. I told him there was trouble at the winery at 
Livermore, in the distillery, and I told him if it is 
possible I don’t want any trouble, to send some 1n- 
spector out. He said on Sunday it is impossible, I 
don’t know where to get him. He said, ‘‘I will eall 
you back if I can get him.’’ So in about fifteen or 
twenty minutes he [113] called me back. 

Q. Do you know Mr. Bulfinch? 

A. Well, I met him on the 27th at the winery. 

Q. Did you meet Mr. Browning on the 27th? 
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A. Mr. Browning, yes, was there. 

Q. Mr. Browning and Mr. Bulfinch were both 
there on the 27th? A. Yes. 

Q. Was Mr. Antonini there? A. Bfo: 

@. He was not there? 

A. No, Mr. Antonini was not there. 

Q. What was the natureof the business trans- 
acted between you and Mr. Browning and Mr. Bul- 
finch ? 

Mr. Fouke: I object to that question, that was 
no part of the direct examination. 

Mr. Guerard: Q. Did vou have any conversation 
with those men, at all? A. ‘No. 

. No conversation, at all? 

A. No, nothing. 

@. You are sure of that? A. Yes. 

Mr. Guerard: That is all. 

Mr. Fouke: No further questions. 

The Court: Is that the case? 

Mr. Fouke: ‘The defendants rest. 

Mr. Guerard: We have nothing in rebuttal. 
What do you propose to do now, Counsel ? 

Mr. Fouke: I propose at this time, if your 
Honor please, to make a motion to strike one of the 
exhibits from the record, [114] Plaintiff’s Ex- 
hibit 5. 

The Court: There is only one item in that, as I 
remember it. 

Mr. Guerard: That is correct. 

The Court: ‘he motion will be denied. There 
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is only one item there, and that is all that was of- 
fered, that one portion of it. 

Mr. Fouke: They offered the whole thing. 

Mr. Guerard: Yes. The photostatic copy which 
we introduced had attached to it that which related 
to this particular transaction. The original con- 
sisted of eighteen items and we only photostated 
the item relating to this particular transaction. 

The Court: For that limited purpose I will al- 
low it. 

Mr. Fouke: The basis of it is that this exhibit 
is not a photostatic copy. 

The Court: The motion will be denied. 

Mr. Fouke: Might the record also show upon 
the further ground that no foundation has been 
laid for the introduction of the assessment certifi- 
eate, or any of the information therein contained. 

The Court: Very well. 

Mr. Fouke: Now, then, if your Honor please, at 
this time I would like to make a motion for jJudg- 
ment in favor of the defendants by reference with- 
out at this time going over the pomts I made in 
connection with the motion, that is, the motion to 
[115] strike out, and also the motion for judgment 
at the time that plaintiff rested its case. And in 
addition to that I would like to state that plaintiff 
has failed to introduce arty evidence to establish 
the allegations contained in either the first or sec- 
ond causes of action indicating, first, that there was 
a removal of anv distilled spirits from the premises 
in question, the evidence being confined to the fact 
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that were distilled spirits on the floor of the dis- 
tillery premises and not elsewhere. 

The Court: He answers that by saying it was 
manufactured. 


Mr. Fouke: But as to that our position is that 
on the one hand a tax may attach but a tax is not 
due and payable until removed from the distillery 
premises, and it is only at that time, under the 
statute, and under the cases, that a tax becomes 
due and payable; therefore, that being the ease, 
there is no hasis for an assessment, or a levy, or 
any other action on the part of the Government, 
because the statute does not authorize or provide 
any such action in connection with this particular 
statute upon which the complaint is based. 

In addition to the first point, then, that the spir- 
its were not removed, the second point, namely, that 
there was no computation or method of computation 
of arriving at the quantity of distilled spirits al- 
leged to have been manufactured, has not been 
set forth in the evidence, and is not available nor 
capable of ascertainment upon the computation, be- 
cause, as the evidence has indicated, there was a 
series of tanks as to [116] which nothing was done 
or no gauging or computation was made as to the 
quantity of material in them. In short, an arbi- 
trary figure was taken. 

(After argument the case was submitted 


upon briefs to be filed.) 


[Endorsed]: Filed Aug. 21, 1945. [117] 
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[Endorsed]: No. 11145. United States Circuit 
Court of Appeals for the Ninth Cireuit. The Saint 
Paul Mercury-Indemnity Company of Saint Paul, 
a Delaware Corporation of Saint Paul, Minnesota, 
and Livermore Winery, Incorporated, a California 
corporation, Appellants, vs. United States of Amer- 
ica, Appellee. Transcript of Record. Upon Appeal 
from the District Court of the United States for the 
Northern District of California, Southern Division. 


HWiled September 24, 1945. 


PAUL P. O’BRIEN, 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 
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In the United States Cireuit Court of Appeals 
for the Ninth Cireuit 


No. 11145 


UNITED STATES OF AMERICA, 
Plaintiff and Appellee, 


VS. 


THE SAINT PAUL MERCURY-INDEMNITY 
COMPANY OF SAINT PAUL, a Delaware 
Corporation, of Saint Paul, Minnesota, and 
LIVERMORE WINERY, INCORPORAT- 
ED, a California corporation, 

Defendants and Appellants. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANTS INTEND TO RELY UPON 
APPEAL 


On this appeal, Appellants intend to rely upon 
the following points: 


(1) In that the facts found by the Trial Court 
do not support its conclusions of law; 


(2) In ordering judgment to be entered in fa- 
vor of the plaintiff and against the defendants ; 


(3) In impliedly finding that there was removed 
on December 26th and December 27th, 1936, from 
the distillery premises of defendant Livermore 
Winery, Incorporated, a California corporation, 
1619.56 proof gallons of brandy. There is no evi- 
dence to support such finding. 


us. United States of America 187 


(4) In finding that 1,677.02 proof gallons were 
removed on December 4, 1936, leaving on hand 
2,901.63 proof gallons of distilled brandy on said 
Livermore Winery premises on December 26, 1936. 
There is no evidence to support such finding. 


(9) In impliedly finding that the ‘‘person’’ re- 
ferred to in Finding number 6 was an employee of 
the Livermore Winery, Incorporated, and had at- 
tached a water hose to the distilling material line 
and turned the water into the still to wash it, but 
failed to open the stop-line valve. There is no evi- 
dence to support such finding. 


(6) In implhedly finding that on the morning of 
December 27, 1936, Receiving Tank No. 2 was 
overflowing with a mixture of water and brandy. 
There is no evidence to support such finding. 


(7) In impliedly finding that on December 27, 
1936, Receiving Tank No. 2 contained 2,159.1 wine 
gallons of the water and brandy mixture with an 
alcoholic content of 51 proof, making a total of 
1,101.4 proof gallons of brandy, of which 765 wine 
gallons were recovered from the distilling material 
sump, having an ‘alcoholic content of 20 proof, or 
a total of 153 gallons of brandy, and that the total 
of said water and brandy mixture made a grand 
total of 1,254.14 proof gallons of diluted brandy 
on hand on December 27, 1936. There is no evidence 
to support such finding. 


(8) In impliedly finding that 1,619.56 proof 
gallons of brandy were lost through negligence 
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December 26th and 27th, 1936. There is no evi- 
dence to support such finding. 


(9) In impliedly finding that on May 4th and 
May 15th, 1937, the Collector of Internal Revenue 
served notice and demand for payment of the tax 
upon the Livermore Winerv, Incorporated. 


(10) In impliedly concluding that there had 
been a removal of 1619.56 proof gallons of dis- 
tilled brandy from the distillery premises and that 
a tax of $2.00 per proof gallon on the 1619.56 proof 
gallons of brandy, in the sum of $3,239.00, became 
due and payable on December 27, 1936. Such con- 
clusion is supported by neither the findings, the evi- 
dence nor the law. 


(11) In impliedly concluding that the loss of the 
1619.56 proof gallons of distilled brandy was caused 
through the negligence of Livermore Winery, In- 
corporated, and not by casualty. Such conclusion 
is supported by neither the findings, the evidence 
nor the law. 


(12) In impliedly concluding that the assess- 
ment made by the Commissioner of Internal Reve- 
nue on 1619.56 proof gallons of brandy assertedly 
lost through negligence December 26th and 27th, 
1936, was lawfully and correctly made. Such con- 
elusion is supported by neither the findings, the 
evidence nor the law, and is contrary to the evi- 
dence. 


(13) In impliedly concluding that defendants 
are jointly and severally indebted to plaintiff in 
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the sum of $3,239.00, together with a penalty of 
5% thereon in the amount of $161.95, and interest 
on the said $3,239.00 at the rate of 6% per annum 
from May 4, 1937, to date hereof in the sum of 
$1,530.43. Such conclusion is supported by neither 
the findings, the evidence nor the law. 


(14) In its rulings as to the admissibility of cer- 
tain evidence to which objections were properly 
made or to which motions to strike were properly 
made and denied, particularly: 


(a) In admitting in evidence over defendants’ 
objection plaintiff’s Exhibit No. 5, purporting to 
be a certified copy of Assessment Certificate, and 
plaintiff’s Exhibit No. 6, purporting to be an orig- 
inal Certificate of Assessment, and overruling de- 
fendants’ objections to the admission of said Ex- 
hibits in evidence and testimony relating thereto; 


(b) In admitting in evidence over defendants’ 
objection plaintiff’s Exhibit No. 7, purporting to 
be a notice and demand for tax, and overruling de- 
fendants’ objection to the admission of said Ex- 
hibit in evidence and testimony relating thereto ; 


(c) In admitting in evidence over defendants’ 
objection plaintiff’s Exhibit No. 4, purporting to 
be a photostatic copy of a letter dated December 
30, 1936, assertedly signed by Mr. Antonini, presi- 
dent of Livermore Winery, Inc., and overruling de- 
fendants’ objection to the admission of said Ex- 
hibit in evidence and testimony relating thereto; 


(d) In admitting in evidence over defendants’ 
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objection an alleged conversation or statements al- 
legedly made by Mr. Renteria to Mr. Bulfinch on 
December 28, 1936, at Livermore, California, and 
testimony by Mr. Bulfinch as an alleged expert re- 
garding the still and its probable operation, located 
on the Livermore Winery Distillery premises; 


(e) In admitting in evidence over defendants’ 
objection testimony of My. Bulfinch relating to 
his calculation of the alleged loss of brandy and 
records in connection therewith; and 


(f) In requiring defendants to proceed with 
the cross-examination of witness Arthur F. Bulfineh 
without production of the plans by plaintiff as to 
which said witness had testified in his direct ex- 
amination, for purposes of cross-examination, in 
order to establish or contradict the testimony of 
such witness, which plans were then in the posses- 
sion and under the control of plaintiff. 


(15) In denying defendants’ motion for dismis- 
sal of the action or judgment in favor of defend- 
ants upon the conclusion and submission of the 
ease of plaintiff; 


(16) In denying the motion of defendants for 
entry of judgment in favor of the defendants upon 
the conclusion and submission of the entire case; 


(17) In denying defendants’ motions to strike 
from the record plaintiff’s Exhibits 1, 4, 5, 6 and 7. 
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Dated: September 25th, 1945. 
ROBERT H. FOUKE, 
HANS A. KRUGER, 
Attorneys for Appellants. 


Service of the within Statement of Points on 
Appeal by copy, admitted this 25th day of Sep- 
tember, 1945. 


FRANK J. HENNESSY, 
Attorney for Appellee. 
By ALBERT 8. GUERARD. 


[Endorsed]: Filed September 25, 1945. Paul P. 
O’Brien, Clerk. 


[Title of Circuit Court of Appeals and Cause. | 


DESIGNATION OF RECORD 


Appellants designate the entire record as neces- 
sary for the consideration of this proceeding, as 
certified by the Clerk of the United States District 
Court. 


Appellants designate and respectfully request the 
printing of the Transcript of Record on Appeal, 
prepared by the Clerk of the District Court, ex- 
cluding therefrom certain voluminous exhibits 
which, pursuant to Stipulation and Order are au- 
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thorized to be incorporated by reference but elimi- 
nated from the printed record. 


Dated: September 25th, 1945. 


ROBERT H. FOUKE, 
Attorney for Appellants. 


Received copy of foregoing Designation this 25th 
day of September, 1945. 


FRANK J. HENNESSY, 
Attorney for Appellees. 


By ALBERT 8. GUERARD. 


[Endorsed]: Filed September 25, 1945. Paul P. 
O’Brien, Clerk. 


